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DEMOCRACY AND THE RULE OF LAW 

Current public administration reform efforts seem to be only weakly supported and their aim does not 
seem to fully take into consideration the situation and challenges. Despite the efforts of the HRM Service, 
whose competencies have been reduced over time, the political administrative context is not sufficiently 
receptive yet to the professionalisation of the civil service. 

The main efforts should focus on strengthening checks and balances in the system. This calls for a more 
democratic constitution which allows for a better protection of the division of powers and more effective 
constitutional control mechanisms ς for political and administrative control as well as control by citizens. In 
this regard, administrative justice and procedures and the streamlining of policies oriented towards more 
transparency in public decision-making are particularly important. Instrumental actions to accomplish this 
include strengthening independent bodies such as the Commissioner for Access to Information, the 
Ombudsman, the State Audit Institution and the Anti-Corruption Agency, consolidating the public finance 
system (including procurement/concessions), and improving the quality of policy and law-making.  

Democracy 

Although Serbia is constitutionally a democracy ruled by law and with a separation of powers between the 
executive, legislative and judiciary, the parliament is in practice not able to control the government 
effectively. In particular, the capacities of the National Assembly need to be developed to allow it to fulfil 
its control function.  

The state appears to be largely captured by vested interests and the judiciary is currently in disarray as a 
result of a flawed judicial reform undertaken in 2009-2010. While priority should be given to actions with a 
multiplier effect, any policy or action that could directly or indirectly contribute to unravelling the current 
entanglement of politics, business interests, media ownership, and political party financing should be 
resolutely undertaken. 

The Serbian State concentrates power in the hands of the executive, with a tendency to hinder the 
development of checks and balances, including the judicial system, ombudsman-type institutions, and 
external audit, thereby undermining the public governance accountability system.  

Access to public information is severely constrained in practice, although improvements are taking place as 
a result of the efforts of the current Commissioner for Information. This lack of institutionalisation poses 
sustainability problems. Individual privacy has been under attack through legal reforms implemented in 
2010. A better regulation is needed to, on the one hand, ensure transparency, and on the other, to protect 
state secrets, personal data and confidential information, in order to set a sounder balance between 
transparency and confidentiality in administrative action.  

Rule of Law 

The extent to which the public governance system adequately espouses the rule of law remains a serious 
concern. The rule of law can be defined as a set of principles that require a separation of powers between 
the judicial, executive and legislative branches of government, compliance with the law by government, 
individuals and economic operators, the proper functioning of the judiciary, and the consistent application 
of fair procedures by the administration.  
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The poor quality of legislation is a problem. Major reasons for the insufficient quality of legislation include: 
deficient law drafting capacity in ministries and administrative bodies; lack of delegation of authority for 
law drafting to professionals; inadequate consultation with regulated communities; excessive ambitions for 
the legislative agenda; poor translations of European laws and adoption of laws drafted by international 
consultants from alien contexts resulting in a system rich in written laws but poor in laws that effectively 
regulate in accordance with their intended purpose; inadequate attention to implementation issues during 
drafting; constrained potential for parliament to scrutinise government proposals adequately. 

Implementation of laws remains a problem. This is exacerbated by the fact that the social and political role 
of the law is not fully understood and by poor managerial capabilities in the administration. Frequently, 
public sector institutions do not hesitate to disregard legal provisions or binding procedures as they see fit. 
Current administrative procedures do not add to predictability and legal certainty and are not fully aligned 
with democratic standards. This downplaying of the role of the law seems to be a matter of legal culture, 
which would need to evolve towards the internalisation of democratic values. 

Any policy or action geared towards promoting the confidence of citizens should be undertaken; this should 
be a central policy of the state. Greater importance should be given to building public trust in the role of 
law and in public governance institutions. The first indispensable step is to promote and respect individual 
rights. 

Constitution 

The Constitution provides for most of the guarantees of a democratic state ruled by law. However, the full 
respect of fundamental principles is a matter of concern. Likewise, the Constitution departs from 
mainstream European standards in too many respects, an issue already raised by the Venice Commission in 
2006.  

Parliament 

Despite the enactment in 2010 of an unusual law which regulates ǘƘŜ bŀǘƛƻƴŀƭ !ǎǎŜƳōƭȅΩǎ ǇƻǿŜǊǎΣ the 
Assembly has a weak capacity to politically control the government. Furthermore, according to the 
Ombudsman and the Commissioner for Information, the new rules of procedures have showed to be 
problematic. Some recent parliamentary practices to control the government go in the right direction but 
are still too fragile and can hardly offset the blank resignation of MPs permitted by article 102 of the 
Constitution. To function as an effective check on the power of the executive, the National Assembly would 
also need to be significantly strengthened in terms of professional support. The limited time the Assembly 
generally spends on discussing draft legislation, and the ŜȄŜŎǳǘƛǾŜΩǎ weak law drafting preparation and 
consultation and policy analysis mean that the laws passed by the Assembly are in general of poor quality 
and difficult to implement.  

Government 

Since 2000, governments have been coalitions, which distribute institutional power and administrative 
spoils among coalition members (lottizatione). This affects staffing in ministries and agencies while 
disrupting already weak accountability mechanisms and policy coherence. The central policy system is 
under-resourced and under-exploited. The quality of policy development in ministries is poor. Although 
some change is being planned, its sustainability is an issue. Overall, the General Secretariat of the 
Government is too weak institutionally to be able to drive the policy system towards greater effectiveness 
and output quality.  

The Serbian Office for European Integration (SEIO) manages European Integration (EI). The EI units in 
ministries have been set up and have been preserved, by Government decision, from the 2010 staff cuts. 
Overall, however, the same policy capacity weaknesses apply. The SEIO has shown professionalism in 
managing the questionnaire supporting {ŜǊōƛŀΩǎ ŀǇǇƭƛŎŀǘƛƻƴ ŦƻǊ 9¦ membership. 



SIGMA Assessment Serbia Democracy and the Rule of Law April 2011 

5 

Public Administration 

One characteristic of the public administration is the excessive concentration of the decision-making 
powers in the hands of politicians who do not delegate to the administration. This impedes the emergence 
of professionalisation in management. 

The 2005 Law on Civil Servants (CSA) provides for a clear distinction between civil servants and political 
employees. However, the legislation does not guarantee a system based on merit, as recruitment, 
promotion and dismissal are based on managerial or political discretion. There is confusion between the 
notion of publishing vacancies and the concept of merit-based recruitment.  

Although public bodies are bound by law in their decisions and activities, practice has shown that the 
respect of legality and equality before the law in administrative decision-making and administrative action 
needs to be upgraded in order to attain better alignment with European principles of administrative 
decision-making, especially in terms of stronger legal certainty and predictability.  

!ƎŜƴŎƛŜǎΣ ŀǎ ǎǇŜŎƛŦƛŎ άŀŘ ƘƻŎέ ƻǊƎŀƴƛǎŀǘƛƻƴŀƭ ŦƻǊƳǎ ƻŦ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǘŜŎƘƴƛŎŀƭ ǎŜǊǾƛŎŜǎΣ were set-up in 
Serbia after 2000, their creation justified on the basis of conforming with EU practices. However, the reality 
has been the development of a kind of parallel state administration, without clear accountability, which 
further complicates the management of the state administrative organisation and the attainment of 
accountability and efficiency in governance arrangements.  

This lack of clarity can also be found in the public procurement system, and in particular in concessions and 
public-private partnerships. The public procurement system needs to be legally and institutional reformed. 
The implementation of already adopted laws to comply with European standards and to provide effective 
services needs to be improved. In addition, public procurement is a major source of corruption in the 
country. 

The public expenditure management system, including public internal financial control, is based on a 
comprehensive budget system law, which was again amended in 2010. The 2010 amendments could 
provide the basis for a strengthened system in the coming years, but the analytical capacity and the 
conceptual understanding of key concepts in effective public expenditure management is still weak. 
Managerial capabilities are very low in the state administration, meaning that managerial accountability 
remains a goal for the future goal, rather than ǘƻŘŀȅΩǎ reality. The state audit institution has only now 
started to work effectively. It still needs additional staff and considerable capacity development to be able 
to fully exercise its functions. 

Judiciary 

A Law on Administrative Disputes (judicial review of administrative decisions) was passed in December 
2009 but should be considered as a missed opportunity for creating a strong European-like administrative 
justice system. The Law was hastily prepared without the necessary consultation and consideration of basic 
rule-of-law tenets that a democratic state should respect and guarantee.  

In 2009, the Government initiated changes to the judiciary to address its poor reputation. However, the 
remedies put in place by the High Judicial Council, in late 2009, have worsened the situation. The most 
salient measure was the dismissal and subsequent re-appointment process of judges, which resulted in the 
expulsion of almost a third of the judges. This process weakened the rule of law and further damaged the 
reputation of the judiciary as a whole. The same can be said of the overhaul of the prosecutorial services by 
the State Prosecutorial Council. These reforms illustrate disrespect for the independence of judges and 
prosecutors as well as the weak policy and implementation policies in the Ministry of Justice, although this 
problem is not unique to that Ministry. At the time of writing (February 2011), the matter remained to be 
solved.  
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Anti-corruption Policy 

Improvements to regulations to prevent and combat corruption were made in 2010, but it is still too early 
to assess their general effectiveness. Amendments to the civil service law, the law on access to information 
and the law on the Anti-Corruption Agency (obligation for civil servants to report corruption, and 
protection of whistleblowers) represent improvements, but the protection of whistleblowers remains 
weak. Future positive effects may be produced by amendments to the Criminal Procedural Code to 
facilitate the investigation and prosecution of organised crime, and by a new Law on Political Parties that 
requires their re-registration and a foreseeable reduction of their number, which would, in principle, 
facilitate the control of their financing.  

The launch of the Anti-Corruption AgencyΩǎ ƻǇŜǊŀǘƛƻƴǎ in January 2010 is a positive development. The 
institution has already started to have some impact on the prevention of corruption, where much remains 
to be done. The !ƎŜƴŎȅΩǎ capacity to cope with all the responsibilities it has been entrusted with remains to 
be demonstrated, especially regarding the verification of conflict of interest and asset declarations of the 
numerous categories of officials, including politicians, required to submit declarations.  

Reform Capacities 

1. The ƎƻǾŜǊƴƳŜƴǘΩǎ capacity to set priorities and adequate sequencing for reforms is limited. This is 
perhaps one of the consequences of the excessive fragmentation of the coalition government and 
of the low capacity to carry out meaningful political negotiations conducive to effective reform. 

2. Reform is generally understood as a set of law-making operations, rashly undertaken and with 
little concern for implementation and little analysis of the impact of the legislation being passed. 
Moreover, managerial capabilities to implement reforms are very low. Poor policy-making and 
poor management capabilities are additional difficulties for reform.  

3. Reforms are largely driven by pressure from outside the country, especially from the EU and other 
international organisations such as the IMF. This raises obvious concerns about the medium-term 
sustainability of these reforms.  

4. Furthermore, the national consensus on NATO and EU membership is far from being established. 
In other countries, such a consensus has proved to be one of the main drivers and 
direction-setters for reforms. Better understanding of the issues at stake and more work is 
needed if Serbia is to follow resolutely the path of reforms required by membership of 
Euro-Atlantic institutions.  

5. Within the current system, the SEIO in the main reform engine. But focusing governance reforms 
in the SEIO risks associating it with a political process ς the EU integration ς under threat, 
overloading the institution, and associating the reforms too closely with the European integration 
agenda. Without diminishing the SEIOΩǎ capacities and central role in promoting the European 
integration agenda, it is necessary to strengthen alternative engines of state and administrative 
reform, especially the Ministry of Public Administration and Local Self-Governments, Ministry of 
Justice, and Ministry of Finance, which are less dependent on the European agenda and whose 
more resolute involvement could reduce the perception that the reform thrust is driven from 
abroad. Overall, the national ownership of the reforms needs to be strengthened. 
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CIVIL SERVICE AND ADMINISTRATIVE LAW 

Summary 

Main Developments since Last Assessment (May 2010) 

1. Legal Framework. There have been only slight changes in the civil service legal framework since 
May 2010. The major change has occurred in the regulation of salaries of civil servants. The Law on Salaries 
of Civil Servants and Employees was amended, and the salaries of the lowest-level civil servants were 
increased by 30 ς40%.  

There is still no legal framework regulating the status of employees of public services, such as education 
and health employees, except in the domain of their salaries. In that respect, the Ministry of Labour, 
Employment and Social Policy has prepared amendments to the Law on Salaries in State Organs and Public 
Services, which were adopted by the government on 10 June 2010. There has been no progress in the 
regulation of the status of politically appointed personnel (ministers, state secretaries, political advisors, 
etc.).  

The Ministry of Public Administration and Local Self-Government, in co-operation with the Standing 
Conference of Towns and Municipalities, has been preparing a draft Law on Local Officials, whose rights 
and responsibilities are still governed by the obsolete 1991 Law on Labour Relations in State Bodies. 
However, no official draft of the new law is available yet. 

2. Staff Cuts. In accordance with the IMF Standby Arrangement, during 2010 and early 2011 
government bodies finalised the reduction of staff. All civil service institutions adopted new Rulebooks on 
Internal Organisation and Systematisation, by which they reduced the number of actual staff by about 10%, 
in line with the Law on Determining the Maximum Number of Employees in the Republican Administration 
and the subsequent Government Decision determining the maximum number of staff employees in state 
administration organs. Ministries have showed little interest in engaging redundant employees form other 
ministries or institutions. 

The number of civil servants and employees working in central government ministries and agencies has 
gradually decreased from 26,453 (in 2008) to 24,515 in 2010. In February 2011, the total number of public 
sector employees amounted to 438,786. Of this number 265,966 employees are financed from the state 
budget, 60,545 employees are financed by local governments and 112,275 by mandatory social insurance 
institutions (National Employment Service, Health Insurance Fund and Pension Insurance Fund). 

The government has given its best efforts to complying with an agreement with the EU under the EC 
Budget Support Programme to maintain and develop the administrative capacities of relevant institutions 
and bodies and to exclude from the staff cuts any personnel working in priority areas for EU integration. For 
this reason, the government has carried out a consultation process with ministries and other agencies, the 
HRMS and the Serbian European Integration Office in order to ensure that the capacities for EU integration 
are not jeopardised by the staff cuts. To preserve EU-related capacities, the government has amended its 
decision of July 2010 on the maximum number of staff and has allowed individual institutions to slightly 
increase the number of posts in their Rulebooks on Internal Organisation and Systematisation. 

3. Recruitment in the Senior Civil Service. The government was not able to fill all of the senior 
positions by the prescribed deadline of 31 December 2010, as required by the Civil Service Law 
amendments adopted in December 2009. The competition procedure was completed and staff were 
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appointed to approximately 170 senior civil service positions, whereas the overall number of vacant senior 
civil service posts was between 300 and 400.  

4. Changes in the Public Employees Integrity System. The amendments to the Law on the 
Anti-Corruption Agency of December 2010 strengthened the legal basis for the protection of 
whistle-blowers in the public administration. In February 2011, central government bodies started to 
develop their integrity plans, in line with the guidelines provided by the Anti-Corruption Agency. It is 
expected that these plans will identify special corruption risks for each institution, which should result in 
the reduction of corrupt practices throughout the administration.  

5. Reform of the Salary Scheme. As mentioned above, the civil service salary system has undergone 
important changes due to amendments to the Law on Civil Service Salaries adopted in December 2010. The 
coefficients of the lowest two levels of civil servants (junior clerk and clerk) have been increased by 40%, 
and the coefficients of the second lowest-level ranks (junior associate and associate) have been increased 
by 30%. As a result, the compression ratio for the salaries of civil servants of 1:9 (which was introduced by 
the Law on Salaries of Civil Servants and Employees in 2006) has been reduced to 1:6.4. The amendments 
came into effect on 1 January 2011. The salaries of the four lowest levels of employees have also been 
increased by around 30-40%. The coefficient of the lowest-level employees was increased by 35%, from 
0.75 to 1, which means that the overall compression ratio in the civil service (including employees) was 
decreased from 1:12 to 1:9.  

6. Training. The Human Resources Management Service in the Government Office (HRMS) adopted 
the General Programme of Professional Development for Civil Servants, which was then adopted by the 
government in January 2011. The thematic areas of the Programme are reform-oriented, encompassing a 
wide variety of topics, including senior management development and EU integration. The resources for 
the implementation of a majority of training events have been earmarked in the budget of the HRMS, while 
a certain number of training activities will be implemented by means of the support of various donors. One 
of the long-lasting problems with implementing training programmes is that senior civil servants very rarely 
attend them.  

7. Staffing and Control. The data on the number of civil servants is not yet transparent and 
accessible to the public. The Law on Determining the Maximum Number of Employees introduced a 
requirement that the data on the number of employees in the administration had to be accessible to the 
public. The law requires civil service institutions to present this data on the number of personnel on their 
websites. There is a further requirement concerning the introduction of a register on the number of 
employees, which will be maintained by the Ministry of Finance and presented on the miƴƛǎǘǊȅΩǎ ǿŜōǎƛǘŜΦ 
To date the register of civil servants has still not been completed and made available on the website of the 
Ministry of Finance. 

8. Equality before the Law. The principle of equality before the law is one of the key principles 
guaranteed by the Serbian Constitution. This principle is further elaborated in the Law on the Prohibition of 
Discrimination, which regulates the general prohibition of discrimination, the forms and cases of 
discrimination as well as the means of protection against discrimination. The law establishes the institution 
of Commissioner for the Protection of Equality as an independent state body. The Commissioner for the 
Protection of Equality was appointed by parliament on 5 May 2010. Over the past 10 months, the 
Commissioner has struggled to obtain adequate premises for its work and expects to be able to have its 
offices refurbished by mid-aŀǊŎƘ нлммΦ Lƴ bƻǾŜƳōŜǊ нлмлΣ ǇŀǊƭƛŀƳŜƴǘ ŀǇǇǊƻǾŜŘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ 
Rulebook on Internal Organisation and Systematisation with 60 approved positions. However, the annual 
staffing plan for 2011 allows the Commissioner to recruit only 25 staff in 2011.  

To date the Commissioner has received approximately 140 complaints. As expected, a number of 
complaints do not concern issues of discrimination. In that case, the Commissioner advises the citizen to 
refer the complaint to a competent body (e.g. Ombudsman). In view of the relatively low number of 
complaints that the Commissioner has received so far, it is difficult to identify the key areas in which 
discrimination is the most visible. Nevertheless, it seems that one of the areas greatly affected by 
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discrimination is the area of private employment, as employment-related issues are obviously perceived by 
citizens as important, especially in a time of economic crisis.  

9. Administrative Procedures. The Law on General Administrative Procedures was amended in May 
2010 in order to align its terminology with the 2006 Constitution and with the new court organisation 
introduced in January 2010. However, no substantive changes in the general administrative procedures 
were made by the amendments. The Ministry of Public Administration has started working on a new Law 
on Administrative Procedures, which is expected to be finalised by mid-2011. The objectives of the new law 
are to simplify the current cumbersome and detailed rules of procedure, introduce modern, electronic 
means of communication, and harmonise it with democratic standards. 

10. Balance between Transparency and Confidentiality. On 29 December 2010 parliament adopted 
amendments to the Law of Free Access to Information of Public Importance, which give to the 
Commissioner for Free Access to Information and Personal Data Protection important enforcement 
authority. According to the amendments, the CƻƳƳƛǎǎƛƻƴŜǊΩǎ ŘŜŎƛǎƛƻƴǎ ŀǊŜ ǘƻ ōŜ ōƛƴŘƛƴƎΣ Ŧƛƴŀƭ ŀƴŘ 
enforceable by coercive means (coercive action or fines, as appropriate), in accordance with the law 
pertaining to general administrative procedures. The government, on request, is to assist in the 
administrative enforcement of such decisions by taking actions within its sphere of competence, with 
ǊŜŎƻǳǊǎŜ ǘƻ ŘƛǊŜŎǘ ŜƴŦƻǊŎŜƳŜƴǘΣ ƛƴ ƻǊŘŜǊ ǘƻ ŜƴǎǳǊŜ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ ŘŜŎƛǎƛƻƴǎΦ ¢ƘŜǎŜ 
amendments represent an important improvement in the legal framework related to free access to 
information. 

In co-operation with civil society, the Commissioner developed the Strategy of Development of Data 
Protection, which was adopted by the government on 20 August 2010. The objective of the Strategy is to 
raise the awareness of citizens of the need for protection of individual private data. The government has 
still not adopted the action plan for implementation of the Strategy. 

11. The Ombudsman. A major novelty concerning transparency and integrity is the Code of Good 
Administrative Behaviour adopted by the Ombudsman, which was subsequently presented to parliament 
for adoption. The Code contains principles of good administration that are recognised in EU institutions and 
in EU Member States.  

The new Rules of tǊƻŎŜŘǳǊŜ ƻŦ ǘƘŜ {ŜǊōƛŀƴ tŀǊƭƛŀƳŜƴǘ ǊŜǉǳƛǊŜ ǇŀǊƭƛŀƳŜƴǘ ǘƻ ŘƛǎŎǳǎǎ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ 
reports (and reports of other independent regulatory bodies, such as the reports of the Commissioner for 
Free Access to Information). It is therefore expected that the OmbudsƳŀƴΩǎ ǊŜǇƻǊǘǎ ǿƛƭƭ ōŜ ŘƛǎŎǳǎǎŜŘ ōƻǘƘ 
before the parliamentary committees and in the plenary sessions of parliament in the near future. 

12. Administrative Supervision and Inspection. Other, more traditional, instruments of supervision of 
administrative behaviour have not yet been regulated in accordance with European standards. In order to 
modernise the regulations on the supervision of administrative behaviour, the Ministry of Public 
Administration and Local Self-Government has finalised the preparation of the new draft Law on 
Administrative Supervision and the draft Law on Inspection Supervision. Both of these draft laws are 
expected to be adopted by the government in the near future.  

13. Judicial Review. In January 2010 the Administrative Court was established and started to operate. 
Currently, the number of judges in the Administrative Court is 34, including the Court President. Each judge 
has his/her assistant. This staffing level is an important improvement compared to the previous situation, 
where the administrative section of the Supreme Court had only 15 judges with a smaller number of 
ŀǎǎƛǎǘŀƴǘǎΦ hǾŜǊŀƭƭΣ ǘƘŜ ƴǳƳōŜǊ ƻŦ ƧǳŘƎŜǎ ŜƴǾƛǎŀƎŜŘ ōȅ ǘƘŜ /ƻǳǊǘΩǎ wǳƭŜōƻƻƪ ƻƴ LƴǘŜǊƴŀƭ hǊƎŀƴƛǎŀǘƛƻƴ ŀƴŘ 
Systematisation is 36 judges, including the Court President. The Court has taken over a large number of 
cases from the administrative section of the former Supreme Court and from administrative sections of 
former county courts, which totalled 18,000 cases. In the course of 2010 the inflow of cases was also very 
high, amounting to 16,048. The Court managed to resolve 13,843 cases in 2010.  

The new Law on Administrative Disputes also became effective as from 1 January 2010. One of the 
problems faced in the implementation of the new law is the unnecessary extension of certain procedures in 
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the preliminary phase of the trial. This new law will need to be reviewed in the short run to address its 
shortcomings and also to align it with the law on administrative procedures currently under preparation. 

Main Characteristics 

1. The democratic rule of law should be reinforced in the public administration. The constitutional 
ǎǳǇǇƻǊǘ ƛƴ {ŜǊōƛŀ ǘƻ ǘƘŜ ōǳƛƭŘƛƴƎ ƻŦ ŀ ǎǘŀǘŜ ǊǳƭŜŘ ōȅ ƭŀǿ ŀƴŘ ŀōƭŜ ǘƻ ŀŘŜǉǳŀǘŜƭȅ ǇǊƻǘŜŎǘ ƛƴŘƛǾƛŘǳŀƭ ŎƛǘƛȊŜƴǎΩ 
rights is problematic and needs to be better aligned with European principles and practices. A revision of 
ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ǿƻǳƭŘ ōŜ ƴŜŎŜǎǎŀǊȅ ǇǊƛƻǊ ǘƻ {ŜǊōƛŀΩǎ ŜƴǘǊȅ ƛƴǘƻ ŀŎŎŜǎǎƛƻƴ ƴŜƎƻǘƛŀǘƛƻƴǎ ǿƛǘƘ ǘƘŜ 9ǳǊƻǇŜŀƴ 
¦ƴƛƻƴΦ !ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ±ŜƴƛŎŜ /ƻƳƳƛǎǎƛƻƴ όhǇƛƴƛƻƴ плрκнллсύΣ άƛƴ ƎŜƴŜǊŀƭ Ƴŀƴȅ ŀǎǇŜŎǘǎ ƻŦ ǘƘƛǎ 
/ƻƴǎǘƛǘǳǘƛƻƴ ƳŜŜǘ 9ǳǊƻǇŜŀƴ ǎǘŀƴŘŀǊŘǎ ŀƴŘ ŀŘƻǇǘ ǘƘŜ ŎǊƛǘƛŎƛǎƳǎ ƳŀŘŜ ƛƴ ǘƘŜ ±ŜƴƛŎŜ /ƻƳƳƛǎǎƛƻƴΩǎ нллр 
Opinion. However, there are some provisions that still fall well below those standards and others where the 
hasty drafting is evident in provisions that are ǳƴŎƭŜŀǊ ƻǊ ŎƻƴǘǊŀŘƛŎǘƻǊȅέΦ 

The rule of law is proclaimed by the Constitution as the fundamental principle of the state. Legal remedies 
are also constitutionally foreseen, although they still need to be further developed in practice.  

The constitutional and legal definition of citizenship should be revised and brought into closer alignment 
with mainstream European approaches based on demos, rather than ethnos, as it bears significant 
ŎƻƴǎŜǉǳŜƴŎŜǎ ƛƴ ǘŜǊƳǎ ƻŦ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘǎ ŀƴŘ ŘǳǘƛŜǎ ōŜŦƻǊŜ ǘƘŜ ǎǘŀǘŜΣ ǊŜƭations with neighbouring countries, 
and the fight against corruption and organised crime. The obscure definition of the notion of Serbian 
citizenship is likely to lead to illicit discrimination and weak respect of legality, as well as to disrespect for 
the legality of neighbouring countries and has already raised tension with Montenegro.  

The principle of equality before the law is constitutionally proclaimed and has recently been reinforced by 
law, although this principle is not always fully respected in practice. The recent adoption of the Law on the 
Prohibition of Discrimination has introduced new provisions and institutions to protect the fundamental 
human right to equality, but the effectiveness of these new legal provisions remains to be seen in view of 
the poor technical quality of that law and other shortcomings affecting the policy design supporting it.  

The attribution to the Prosecutor of general powers for the protection of legality, outside the penal 
procedure, departs from European standards. The role of the prosecutor in a democracy is the protection 
of the general interest, concerned almost exclusively by criminal matters. Its intervention outside penal 
cases should be very restricted. 

In summary, although public bodies are bound by law in their decisions and activities, practice has shown 
that the observation of legality and equality before the law in administrative decision-making and action 
needs to be upgraded. Some constitutional amendments are needed in order to enable the proper 
observation of these principles. The politico-administrative culture in Serbia is overly reliant on the 
enactment of new legislation to address any and every problem, and legislation is often prepared hastily, 
without taking into consideration the general legal order that already exists. This approach has led to 
contradictory regulations, difficulties in interpretation and implementation of laws, legal uncertainty and a 
poor understanding of the rule of law. Greater investment in managerial capacities and capabilities could 
reduce the dependence on legal instruments as the main way of attempting to resolve public problems.  

2. The organisational policy of the state administration should be streamlined. The 
organisation of the administration in Serbia is excessively complex and confusing, which is detrimental to 
administrative transparency and to efficiency. In this regard, the passage of the Law on State 
Administration and the Law on State Agencies was a missed opportunity for increasing transparency in the 
organisational set-up of the state administration. These laws do not provide sufficient clarity concerning 
the distribution of administrative competencies among public authorities and the establishment of 
accountability lines between them. The Law on State Administration could have provided a better basis for 
defining the roles of various institutions, but instead it adopts a rather confusing typology of public 
organisations. The Constitution also contains provisions that cannot be implemented, such as the 
accountability of ministries to the government (article 125). In addition, as the detailed tasks of individual 



SIGMA Assessment Serbia Civil Service and Administrative Law April 2011 

11 

public administration bodies are prescribed by special laws regulating the various areas, the competencies 
between the various bodies often overlap or contradict each other.  

A new and sounder organisational policy for the state would be useful in clarifying the responsibilities of 
the various administrative bodies and organisations, increasing transparency and strengthening 
accountability and efficiency. Bringing to the fore a concern for transparency, efficiency, accountability and 
effectiveness of public policies and law implementation is a pressing need.  

The typology of the various categories of existing public agencies is confusing, and this situation contributes 
to creating a rather opaque administrative environment. In addition, in practice these agencies are 
unaccountable to the government, as the accountability mechanisms established by law are rarely applied 
in practice. The administrative control based on administrative inspectorates seems to be rather formalistic 
and unconcerned with results. Inspectors focus only on legality and regularity, which is in itself positive, but 
they could be legally empowered to also assess the efficiency and effectiveness of public organisations. 

Public enterprises are frequently used to finance political parties and to sustain patronage networks, which 
are outside the scope of the civil service legislation and are not controlled by the state audit institution yet. 
The lack of clear and precise legislation with regard to salaries and bonuses of officials in public enterprises 
and other public agencies leads to unmonitored spending of budget funds and to the partisan increase of 
salaries and financial bonuses for the top management, which usually are incommensurate with the results 
achieved.  

More clarity is needed concerning the transfer of competencies and funds to local self-governments and 
the resolution of the problem of local self-ƎƻǾŜǊƴƳŜƴǘǎΩ ǇǊƻǇŜǊǘȅ ǊƛƎƘǘǎΦ 

In summary, no progress is noticeable in the area of state organisational policy. There continues to be 
insufficient clarity concerning the distribution of administrative competencies among public authorities. 
Although the Ministry of Public Administration and Local Self-Government intended to conduct a functional 
review of several ministries in order to determine duplicating functions within and between different 
institutions, there was insufficient political support to put this idea into practice.  

The large number of agencies that operate under a separate regime, set out in the Law on Public Agencies 
is problematic. It should be noted that a number of agencies were allegedly established as a requirement 
for EU accession, while in fact most of them were purposefully created as forming a parallel administration 
established by the after 2000 authorities to circumvent the old Milosevic administration, which was mostly 
left untouched. 

3. Accountability, transparency, and predictability should be more prominent in the architecture and 
activities of the state administration. Managerial accountability is virtually non-existent, as decision-making 
is limited to political decisions taken by ministers and politicians. There is no delegation of decision-making 
powers. As such delegation is not used as a regular management tool. One of the results of this 
concentration of power in the hands of politicians is the extreme difficulty for the implementation of laws 
and policies, even though some good managers and some technical capacity do exist, but they are the 
exception. 

There seems to be a gap between the existing system of liability for damages caused by public 
administrations in Serbia and the common standards set in EU Member States, as laid down in national 
legislation or as defined by the case law of the European Court of Justice, which also include state liability 
for damages or loss of property caused in the case of lawful and regular operation of public services 
(objective or strict liability without tort).  

The Administrative Inspection, as a supervisory instrument, is not aligned with European standards. The 
Law on State Administration (2005) prescribes that the operation of administrative inspection is to be 
regulated by a separate law. Currently, the provisions of the former Law on State Administration adopted in 
1992 (articles 22-37 and article 92 regulating administrative inspections) are still applied.  

The 1997 Law on Administrative Procedures is obsolete and does not meet democratic standards for 
administrative decision-making. The administrative decision-making system needs to be reformed in order 
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to become more reliable, more efficient and more capable of ensuring legal certainty for businesses and 
the general public. This reform should also aim to facilitate the delegation of decision-making as a 
managerial tool. The new law should also set out the basis for introducing electronic administrative 
procedures and for transposing certain principles, as required by the 2006 EU Directive on Services. 
However, it may not be possible to resolve major problems in decision-making through legislation only. The 
state needs to overcome the low trust in institutions due to the arbitrariness in delivering licenses and 
permits and to the widespread disrespect for due procedure as an essential notion in a democracy. 
Procedural rules are often circumvented for the sake of efficiency, which in fact is understood almost 
exclusively as rapidity. 

A review of the Law on Administrative Disputes (LAD) should be undertaken in 2013 and should focus 
primarily on broadening its scope, ensuring that the Administrative Court has full jurisdiction concerning 
facts and the law. Mandatory hearings should be regulated with more precision. Likewise, clarification is 
needed in relation to the competency of the Administrative Court to take reformatory decisions. These 
amendments would better align the LAD with European standards, especially those derived from article 6 
of the European Convention on Human Rights (ECHR). 

The Ombudsman needs to be consolidated and strengthened. This institution, although progressively 
gaining in strength and credibility, is still poorly understood by the public. Its standing could be diminished 
with the proliferation of various commissioners and ombudsman-like institutions across the country, often 
with overlapping remits and competencies. 

The situation with regard to free access to information, the lingering tendency towards secrecy in the 
ǇǳōƭƛŎ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΣ ŀƴŘ ŎƛǘƛȊŜƴǎΩ ŘƛǎǘǊǳǎǘ ƻŦ ǘƘŜ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ŀƭƭ ƘŀƳǇŜǊ ǘƘŜ Ŧǳll implementation of the 
law. Transparency and accountability in the public administration have not yet been achieved, despite the 
efforts of NGOs and some institutions (especially the Ombudsman and the Commissioner for Access to 
Information of Public Importance). The legislation should better define the notion of state secrets and 
confidential information, as such a definition is needed to ensure a sounder balance between transparency 
and confidentiality in administrative action. 

Many policies and legal amendments are geared directly or indirectly towards diminishing the authority of 
άƛƴŘŜǇŜƴŘŜƴǘέ institutions (Ombudsman, Commissioner for Access to Information) or judicial oversight 
over the administration and towards enlarging the area of secrecy and uncontrolled administrative activity. 
This undermining is done indistinctly either fortuitously or by design. If this tendency persists, the Serbian 
system of administrative checks and balances, which is already weak, will be further weakened. This 
tendency is likely to further undermine the notion of an administration ruled by law and respectful of the 
rights of citizens. As a consequence, the democratic credentials of Serbia will be compromised in the eyes 
of its citizens and in the perception of future state partners in the EU. 

4. The merit system and professionalism of the civil service require significant improvements. The 
ŎƛǾƛƭ ǎŜǊǾƛŎŜ ǎȅǎǘŜƳ ƛƴ {ŜǊōƛŀ Ƙŀǎ ŦƻǊ ŘŜŎŀŘŜǎ ōŜŜƴ ƛƳǇƭŜƳŜƴǘŜŘ ƛƴ ŀ άŎǳƭǘǳǊŀƭέ ŦǊŀƳŜǿƻǊƪ ƛƴ ǿƘƛŎƘ ŀŎŎŜǎǎ 
to positions in the public administration and internal promotions have been largely based on political 
affiliation, patronage or cronyism. As a result, although progress has been made in recent years, the merit 
system is still hampered by long-ƭŀǎǘƛƴƎ άŎǳƭǘǳǊŀƭέ Ƙŀōƛǘǎ ŀƴŘ ǘǊŀŘƛǘƛƻƴǎΦ ¢he progress achieved is far from 
being sustainable. The fact is that the merit system is weak, even non-existent, and politicisation is 
continuing. 

Although the 2006 Constitution contains scattered references to the civil service in the sections referring to 
fundamental rights and the organisation of public powers (including those of the public administration), 
these references are sufficient to provide an adequate constitutional basis for legally defining crucial 
aspects of the civil service in accordance with mainstream European practice. This situation 
notwithstanding, the ordinary legal framework for public employment only partially meets European 
principles, as too many sectors of the public employment system remain either poorly regulated or 
unnecessarily excluded from the general principles of the civil service. This exclusion applies especially to 
local self-governments and to those sectors exercising public force upon citizens, such as the police and the 
intelligence services. Their exclusion from democratic staffing principles and standards is unjustified. 
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Overall, the current Serbian public service is only partially independent from political parties. The CSA has 
contributed to a certain degree of depoliticisation, but the impartiality mechanism embedded in the system 
of recruitment is not difficult to circumvent as it is relatively weak. Despite the positive aspects of the 
regulations on recruitment and classification of the civil service, the merit system is not yet fully 
guaranteed and remains fragile, as recruitment decisions are still based excessively on discretion. There is a 
persistent confusion between the notion of the public advertisement of vacancies and the notion of 
merit-based recruitment. Publicity is necessary, but it is not sufficient to guarantee a merit-based 
recruitment system. An excessive dose of discretion in recruitment, coupled with the ethnicity principle of 
article 77 of the Constitution and its consequences on probable quotas for entering the civil service, will 
hamper the professionalism of the civil service, which can only be achieved by putting into practice 
meritocratic principles. 

The existing procedure on performance appraisal is in line with European standards, and there is currently 
no need for any substantial revision or improvement with respect to the procedural and technical aspects 
of this instrument. However, the consequences of the performance appraisal, especially with respect to 
negative appraisal, are overly strict and severe, as they empower the hierarchy to terminate the 
employment of a civil servant within a period of only four months, which is contrary to fair performance 
appraisal practices and may destroy the trust in the instrument.  

The classification and job evaluation system seems to be well designed and working appropriately. Salaries 
are fixed by law or other legal instruments, and the management has almost no discretionary leeway to 
determine the individual salaries of civil servants. This situation could deteriorate, however, if the 
envisaged performance-related pay scheme were to be introduced. The discretionary component of the 
individual salaries is foreseen to be greater for public employees than for civil servants. 

A firmly established procedure and mechanism for personnel expenditure planning and management are in 
the hands of the Ministry of Finance, which in general enables a sound control. However, the Ministry of 
the Interior is not subject to this control, even though it is one of the largest employers in the state 
administration. 

The regulation of the senior civil service seems to be relatively correct, but in practice this regulation leaves 
a lot to be desired in terms of the depoliticisation of the senior management. Practice has indeed shown 
how difficult it is to introduce a senior management corps in an administrative environment where 
politicisation is prevalent, the grounds for professionalism in public management are not sound, and 
managerial capabilities are weak.  

In general the provisions concerning the promotion of integrity in the public service are well established, 
although perhaps the obligation of all public officials to submit asset declarations is unnecessary. The law 
should focus instead on those officials holding a higher office or those who are working in 
corruption-vulnerable positions so as to make the system more manageable. The promotion of integrity is 
still far from being considered as a managerial responsibility that should be embedded within the 
obligations of managers at each and every institution. The weak managerial capabilities in the civil service 
may lead to the defective design and implementation of the foreseen institutional integrity plans, which are 
otherwise a promising managerial instrument for identifying corruption risks and promoting integrity in 
public office.  

The causes and procedures for termination of civil service employment are well regulated and offer 
sufficient remedies against arbitrary dismissal through appeal to court, but in practice they are open to 
abuse. 

Although reform-linked training is being delivered, mainly due to the good efforts of the Human Resources 
Management Service (HRMS), it would be advisable to establish more accurate training needs analyses and 
to provide the HRMS with the necessary resources and premises to enable it to play a much needed role as 
a facility for human resources training and development. In the medium term, the transformation of the 
HRMS into a proper human resource development capacity or training school under the Ministry of Public 
Administration and Local Self-Government (MPALSG) should be envisaged. Public managers and senior civil 
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servants badly need training to improve their managerial capabilities and to understand better the 
essentials of running a democratic administration. Training for managers should be considered as part of 
their working obligations. 

The roles are unclear and scattered regarding the overall responsibility for civil service management. In this 
area, the responsibility for policy-making, co-ordination and monitoring is with the MPALSG, the Ministry of 
Finance (MoF), the High Civil Service Council, the Secretary General of the Government, and the HRMS. 
Consideration is also being given to the creation of a directorate for administrative inspection to supervise 
the implementation of the legislation related to civil service ς an administrative inspectorate is already 
foreseen in the Civil Service Act, article 173. The risk of increasing confusion in this area is high and should 
be assessed prior to the creation of such a directorate. Furthermore, functions with regard to civil service 
policy design and implementation are currently completely separate and sometimes run in parallel. This 
situation creates problems related to the quality and coherence of both functions in an environment like 
the one in Serbia, where policy-making and implementation have traditionally been exercised together. 

Reform Capacities 

The capacities to reform in the field of civil service and the general administrative law framework are 
relatively well established, even if some dysfunctions, mainly derived from poor management and the 
above mentioned politico-administrative fragmentation, could hamper the design, sequencing and 
implementation of the reforms. In order to overcome these dysfunctions some actions would be needed: 

1. The current competences of the Ministry of Public Administration and Local Self-Governments 
(MPALSG) should enable it to be the main steering reform instrument in close cooperation with 
the Ministry of Finance. However, the MPALSG still shows shortages in the area of public 
administration reform. It would need more financial resources and staff and better internal 
distribution of responsibilities. In addition the limitations on supervision imposed by article 46-3 
όάŀ ƳƛƴƛǎǘǊȅ Ŏŀƴƴƻǘ ōŜ ǎǳǇŜǊǾƛǎŜŘ ōȅ ŀƴƻǘƘŜǊ ƳƛƴƛǎǘǊȅέύ ƻŦ ǘƘŜ [ŀǿ ƻƴ {ǘŀǘŜ !ŘƳƛƴƛǎǘǊŀǘƛƻƴ ǎƘƻǳƭŘ 
be removed. 

2. The Human Resource Management Service (HRMS), currently under the Government Secretariat, 
should be integrated into the MPALSG and become fully the human resource development 
capacity providing the necessary training associated to the reform needs. It should also become 
the reference in knowledge and evidence-based reform policies, which today are badly needed in 
the country. Its transformation into an Institute of Public Administration could be an option 

3. After initial efforts to establish the civil service system in the first years of its operation, the HRMS 
is now building its capacities to attract and retain qualified personnel in the civil service and of 
focusing on the career development of civil servants. This is a positive trend, as it will strengthen 
the development role of the HRMS in addition to its monitoring role. However, the number of 
staff currently employed in the HRMS is not sufficient to carry out its core functions effectively 
There is also a need to strengthen the capacities of HRM units in ministries and other agencies. 
Very often the number of civil servants in these units is quite small, which limits their potential 
and restricts the time at their disposal to deal with human resources development functions. 
These weaknesses are obstacles to the reform. 

4. The Serbian European Integration Office (SEIO) is one of the main engines for the reform insofar 
as European integration is concerned, which nevertheless is quite a large domain overlapping 
many others. The administrative reform should not be only driven by EU integration, however, 
but by the own needs and rights of Serbian citizens. Therefore, while SEIO should play a central 
role in the EU integration process of the country, the training and developments endeavours 
should be better coordinated, starting by the phase of training needs analyses, with the HRMS 
and ultimately with the MPALSG. 

5. The current fragmentation of the political leadership in the government is not able to overcome 
the difficulties associated to a reform which needs cutting horizontally across the whole state 
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administration. Furthermore, the concentration of decision-making powers in politicians impedes 
the emergence of professional management in the public service. These factors represent serious 
hindrances to the reform, which along with relatively high staff turnover and shortages in areas 
key for the reform may make it difficult to achieve the reform goals. The confusing organisational 
policy in the state administration further adds for reform difficulties.  

6. The weak managerial capabilities currently existing in the state administration institutions 
represent a major obstacle to the design and implementation of the reforms. This managerial 
weakness cannot be replaced by international technical assistance, but by truly developing badly 
needed managerial capabilities adapted to the Serbian politico-administrative context. 

Recommendations 

Short-term Reforms 

1. The General Law on Administrative Procedures, and its implementation, currently under 
preparation should be adopted in 2011 or early 2012, and its implementation needs to be 
carefully managed and monitored, as it will introduce an important cultural shift in administrative 
decision-making processes, including the delegation of powers, increased e-administration, and a 
different pattern of relations between the public administration and citizens. 

2. The policy and regulation on state liability for damages and loss of property should be revised so 
as to provide for objective liability without tort, in compliance with European standards, and to 
introduce additional accountability mechanisms into the state administration.  

3. The approach to the policy on monitoring the activity of the administration should be streamlined 
in order to introduce better accountability mechanisms for civil servants, public managers and 
administrative institutions. Consideration should be given to the reform of the current 
administrative inspectorates in the context of designing a better policy for managerial and 
institutional accountability and improving the quality of services delivered to the public. 

4. The policies on official state secrets and open access to information should be revised in order to 
strike a sound balance between the two and to adapt them to emerging European standards on 
ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǘǊŀƴǎǇŀǊŜƴŎȅΣ ǎƻ ǘƘŀǘ ǘƘŜ άǊƛƎƘǘ ǘƻ ƪƴƻǿέ ōŜŎƻƳŜǎ ŀƴ ŜŦŦŜŎǘƛǾŜ ƎŜƴŜǊŀƭ ǊǳƭŜ ŀƴŘ 
the denial of access to information the exception. The protection of private data should be 
ƛƳǇǊƻǾŜŘ ŀƴŘ ǘƘŜ ǳƴōǊƛŘƭŜŘ ŀŎŎŜǎǎ ǘƻ ŀƴ ƛƴŘƛǾƛŘǳŀƭΩǎ ǇǊƛǾŀŎȅ ōȅ ǎǘŀǘŜ ōƻŘƛŜǎ ǊŜǎǘǊƛŎǘŜŘ ǘƻ 
information that is really indispensable. In this regard, the institutions of the Ombudsman and the 
Commissioner for Access to Information of Public Importance and Data Protection should be 
strengthened in terms of financial and staff resources as well as legal powers.  

5. The legal framework for public employment should be revised in order to enlarge the scope of the 
civil service, with the necessary adaptations, to include local self-governments and the security 
services. The legislation on public service employees needs to be modernised in order to 
guarantee equal access to public employment, fair working conditions, and increased capability 
and capacity to ensure high quality in the services delivered to the public.  

6. The weakness of the merit system in recruitment should be addressed, as quickly as possible, 
through a revision of the Law on Civil Service.  

7. Managers throughout the administration and public bodies should be made responsible for the 
promotion and protection of integrity in public office, and this obligation should be adequately 
monitored.  

8. The same situation concerns training in public management. Senior officials should be encouraged 
to participate in in-service training as a means of surmounting current managerial weaknesses.  

9. A better set-up for the management of policy preparation, implementation and management of 
the civil service is necessary. The Ministry of Public Administration and Local Self-Government 
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(MPALSG) should ensure homogeneous management standards across all state administrative 
settings and preserve the unity of the civil service system (the cancellation of article 46-3 of the 
Law on State Administration, which prohibits a ministry to supervise another one, may be 
necessary). The Human Resources Management Service (HRMS) should be integrated into the 
MPALSG and progressively become institute school of public administration with civil service 
development responsibilities through training and other means as well as serving as the main 
repository of policy-oriented knowledge on public administration and public management. 
Human resources management units in ministries and agencies should also be reinforced. 

Medium-term Reforms 

1. The Constitution should be revised and better aligned to the European democratic, rule-of-law 
standards. Ideally, a revision of the Constitution should take place before undertaking other major 
reforms, as constitutional reform should lay the foundations for these other reforms. 

2. The current organisational policy of the Serbian State and administration should be streamlined in 
order to improve the capacity to govern the country, ensure more effectiveness in applying the 
acquis communautaire, and increase efficiency in the functioning of the state administration. This 
streamlining process would imply a thorough revision of a package of laws, including the Law on 
State Administration, Law on Agencies, Law on Ministries, and Law on Public Enterprises. Ideally, 
this revision should terminate in 2014, but discussions on the new organisational policy should 
commence in 2011. The current fiscal strain would favour the acceleration of these reforms, 
though. 

3. The 2009 Law on Administrative Disputes should be revised in the light of the experience of the 
Administrative Court and the legal profession in its application, and it should be made consistent 
with the General Law on Administrative Procedures that is now under preparation. This revision 
should take place in 2013 or 2014 at the latest, provided that the Law on Administrative 
Procedures is effectively previously enacted. 
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1. The Importance of the Democratic Rule of Law in the Public Administration 

1.1 Protection of Legality and Equality in the Public Administration 

Article мфу ƻŦ ǘƘŜ {ŜǊōƛŀƴ нллс /ƻƴǎǘƛǘǳǘƛƻƴ ǎǘŀǘŜǎ ǘƘŀǘ άƛƴŘƛǾƛŘǳŀƭ ŀŎǘǎ ŀƴŘ ŀŎǘƛƻƴǎ ƻŦ ǎǘŀǘŜ ōƻŘƛŜǎΣ 
organisations with delegated public powers, bodies of autonomous provinces and local self-government 
ǳƴƛǘǎ Ƴǳǎǘ ōŜ ōŀǎŜŘ ƻƴ ǘƘŜ ƭŀǿέ ŀƴŘ ǘƘŜ άƭŜƎŀƭƛǘȅ ƻŦ Ŧƛƴŀƭ ƛndividual acts deciding on a right, duty or legally 
grounded interest shall be subject to reassessing before the court in an administrative proceedings, if 
ŀƴƻǘƘŜǊ ŦƻǊƳ ƻŦ ŎƻǳǊǘ ǇǊƻǘŜŎǘƛƻƴ Ƙŀǎ ƴƻǘ ōŜŜƴ ǎǘƛǇǳƭŀǘŜŘ ōȅ ƭŀǿέΦ !ǊǘƛŎƭŜ ос ƎǊŀƴǘǎ ǘƻ ŎƛǘƛȊŜƴǎ ŀŎŎŜss to 
courts and other state bodies to seek legal remedy against any decision concerning their rights, obligations 
or lawful interests. Article 67 provides for the right to professional legal assistance under the conditions 
established by law. 

Article 35 establishes the right of citizens to obtain compensation for material or immaterial damages 
inflicted by the unlawful or irregular work of a state body, entities exercising public powers, and bodies of 
the autonomous provinces or local self-governments. 

Article 51 recognises the right to obtain accurate, timely and complete information on issues of public 
importance and imposes on the media (but not on state bodies) the obligation to respect this right. 

Article 56 establishes the right to petition; it states ǘƘŀǘ άƴƻ ǇŜǊǎƻƴ Ƴŀȅ ǎǳŦŦŜǊ ŘŜǘǊƛƳŜƴǘŀƭ ŎƻƴǎŜǉǳŜƴŎŜǎ 
ŦƻǊ ƻǇƛƴƛƻƴǎ ǎǘŀǘŜŘ ƛƴ ǘƘŜ ǇŜǘƛǘƛƻƴ ƻǊ ǇǊƻǇƻǎŀƭ ǳƴƭŜǎǎ ǘƘŜȅ ŎƻƴǎǘƛǘǳǘŜ ŀ ŎǊƛƳƛƴŀƭ ƻŦŦŜƴǎŜέΦ 

Article 136 declares that the public administration is bound by the Constitution and the law, and that it is 
autonomous, bound by the law and accountable to the government. Public administration affairs are the 
competence of ministries and other public bodies according to the law. The internal organisation of 
ministries and other public bodies is to be regulated by the government. 

The law may allow for the delegation of public powers to the autonomous provinces and local 
self-ƎƻǾŜǊƴƳŜƴǘǎ όŀǊǘƛŎƭŜ мотύ ŀǎ ǿŜƭƭ ŀǎ ǘƻ ƻǘƘŜǊ ǇǳōƭƛŎ ōƻŘƛŜǎ ƻǊ ŜƴǘŜǊǇǊƛǎŜǎΦ !ǊǘƛŎƭŜ мн ǎǘŀǘŜǎ ǘƘŀǘ άǘƘŜ 
state power is restricted by the right of the citizens to provincial autonomy and local self-ƎƻǾŜǊƴƳŜƴǘέ ŀƴŘ 
only subject to supervision in terms of its constitutionality and legality. A similarly unusual configuration of 
autonomy of provincial and local governments as a right of the citizens is stated in article 176.  

The Constitution ensures legal remedies and judicial review of administrative acts by stating that: 
άŜǾŜǊȅƻƴŜ ǎƘŀƭƭ ƘŀǾŜ ǘƘŜ ǊƛƎƘǘ ǘƻ ŀƴ ŀǇǇŜŀƭ ƻǊ ƻǘƘŜǊ ƭŜƎŀƭ ǊŜƳŜŘȅ ŀƎŀƛƴǎǘ ŀƴȅ ŘŜŎƛǎƛƻƴ ƻƴ Ƙƛǎ ǊƛƎƘǘǎΣ 
obligations, or lawful inteǊŜǎǘǎέ όŀǊǘƛŎƭŜ ос-нύΦ ά¢ƘŜ ƭŜƎŀƭƛǘȅ ƻŦ Ŧƛƴŀƭ ƛƴŘƛǾƛŘǳŀƭ ŀŎǘǎ ŘŜŎƛŘƛƴƎ ƻƴ ŀ ǊƛƎƘǘΣ Řǳǘȅ 
or legally grounded interest shall be subject to reassessing before the court in an administrative dispute, if 
other form of court protection has not been stipulated by ǘƘŜ [ŀǿέ όŀǊǘƛŎƭŜ мфу-2). The Ombudsman 
όtǊƻǘŜŎǘƻǊ ƻŦ /ƛǘƛȊŜƴǎύ ƛǎ ƎƛǾŜƴ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǎǘŀƴŘƛƴƎ όŀǊǘƛŎƭŜ моуύ ǘƻ άƳƻƴƛǘƻǊ ǘƘŜ ǿƻǊƪ ƻŦ ǇǳōƭƛŎ 
ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ōƻŘƛŜǎέΦ /ƻǳǊǘǎ ŀǊŜ ŜȄŎƭǳŘŜŘ ŦǊƻƳ ǘƘŜ ǊŜƳƛǘ ƻŦ ǘƘŜ hƳōǳŘǎƳŀƴΦ 

The Public Prosecutor is given the tŀǎƪ ƻŦ ǘŀƪƛƴƎ ƳŜŀǎǳǊŜǎ άǘƻ ǇǊƻǘŜŎǘ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭƛǘȅ ŀƴŘ ƭŜƎŀƭƛǘȅέ όŀǊǘƛŎƭŜ 
156), a responsibility that departs from the Council of Europe recommendation to the effect that the public 
prosecutor should be competent only in criminal cases1. Moreover, the possibility given to the public 
prosecutor to re-open a procedure on which a final administrative decision has been taken (see below) 
jeopardises the principle of legal certainty because that decision may be declared null and void ex officio.  

In addition, this responsibility is somewhat shared by the Constitutional Court (article 166), which is 
attributed by article 167 a number of functions that usually belong to administrative courts. The 
Constitutional Court may undertake actions on its own initiative (article 168), which is counterproductive, 

                                                      
1
 /ƻǳƴŎƛƭ ƻŦ 9ǳǊƻǇŜ wŜŎƻƳƳŜƴŘŀǘƛƻƴ ƴƻΦ όнлллύмф ǎǘŀǘŜǎ ǘƘŀǘ άǇǳōƭƛŎ ǇǊƻǎŜŎǳǘƻǊǎ ŀǊŜ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘƛŜǎ ǿƘƻΣ ƻƴ ōŜƘŀƭŦ ƻŦ 

society and in the public interest, ensure the application of the law where the breach of the law carries a criminal sanction, 
ǘŀƪƛƴƎ ƛƴǘƻ ŀŎŎƻǳƴǘ ōƻǘƘ ǘƘŜ ǊƛƎƘǘǎ ƻŦ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭ ŀƴŘ ǘƘŜ ƴŜŎŜǎǎŀǊȅ ŜŦŦŜŎǘƛǾŜƴŜǎǎ ƻŦ ǘƘŜ ŎǊƛƳƛƴŀƭ ƧǳǎǘƛŎŜ ǎȅǎǘŜƳέΦ 
Implicitly this recommendation may mean that the public prosecutor should not be entitled to intervene outside criminal 
justice cases.  
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since it means giving to the Court an unwelcome legislative role and therefore unduly pushing it into the 
political arena.  

The new Law on the Public Prosecution (Official Gazette of 27 September 2008) continues to entrust the 
ǇǳōƭƛŎ ǇǊƻǎŜŎǳǘƻǊΩǎ ƻŦŦƛŎŜ ǿƛǘƘ ǘŀƪƛƴƎ ƳŜŀǎǳǊŜǎ ŦƻǊ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭƛǘȅ ŀƴŘ ƭŜƎŀƭƛǘȅΣ ǘƘŜǊŜōȅ 
departing further from the recommendations of the Council of Europe. The Law on Administrative Disputes 
(LAD) of 2009 confers on the public prosecutor the active legitimacy to initiate an administrative dispute 
before the administrative court, although not explicitly, i.e. the active procedural legitimacy of the 
prosecutor is to be inferred from provisions in the LAD itself or in the 2008 Law on the Public Prosecution.  

The role of the Public Prosecutor in the protection of the principle of legality in administrative action is 
manifested through several modalities. The existing Law on the General Administrative Procedure (Official 
Journal of the Federal Republic of YugoslaviaΣ ƴƻǎΦ ооκфт ŀƴŘ омκлмύ ǎǘŀǘŜǎΥ ά¢ƘŜ tǳōƭƛŎ tǊƻǎŜŎǳǘƻǊ ŀƴŘ ǘƘŜ 
Public Attorney, if empowered by law, may file an appeal against a decision violating the law to the 
ŘŜǘǊƛƳŜƴǘ ƻŦ ǘƘŜ ǇǳōƭƛŎ ƛƴǘŜǊŜǎǘέ όŀǊǘƛŎƭŜ нмо-нύΤ ά¢ƘŜ Public Prosecutor may request reopening of 
ǇǊƻŎŜŘǳǊŜ ǳƴŘŜǊ ǘƘŜ ǎŀƳŜ ǘŜǊƳǎ ŀƴŘ ŎƻƴŘƛǘƛƻƴǎ ŀǎ ǘƘŜ ǇŀǊǘȅέ όŀǊǘƛŎƭŜ нпл-пύΤ ά! ŘŜŎƛǎƛƻƴ Ƴŀȅ ŀǘ ŀƴȅ ǘƛƳŜ 
be declared null and void ex officio ƻǊ ŀǘ ǘƘŜ ǊŜǉǳŜǎǘ ƻŦ ǘƘŜ ǇŀǊǘȅ ƻǊ ǘƘŜ tǳōƭƛŎ tǊƻǎŜŎǳǘƻǊέ όŀǊǘƛŎƭŜ нру-1); 
ά¢ƘŜ tǳōƭƛŎ tǊƻǎŜŎǳǘƻǊ ǎƘŀƭƭ ōŜ ŜƴǘƛǘƭŜŘ ǘƻ ǎǳōƳƛǘ ŀ ǊŜǉǳŜǎǘ ŦƻǊ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ƭŜƎŀƭƛǘȅ ŀƎŀƛƴǎǘ ǘƘŜ ŘŜŎƛǎƛƻƴ 
adopted in an administrative matter where an administrative dispute proceeding is not allowed and court 
protection is not provided outside the administrative dispute proceeding, if such decision is deemed to 
ǾƛƻƭŀǘŜ ǘƘŜ ƭŀǿέ όŀǊǘƛŎƭŜ нрнύΦ 

Civil servants also have an obligation to protect legality in the performance of the public administration, as 
according to article 18 of the Law on Civil Servants (Law No. 79/2005), a civil servant is obliged to execute 
ƘƛǎκƘŜǊ ǎǳǇŜǊƛƻǊΩǎ ǾŜǊōŀƭ ƻǊŘŜǊ ǳƴƭŜǎǎ ƘŜκǎƘŜ ŘŜŜƳǎ ǘƘŀǘ ǘƘŜ ƻǊŘŜǊ ƛǎ ŎƻƴǘǊŀǊȅ ǘƻ ǘƘŜ ƭŀǿ ƻǊ ǊǳƭŜǎ ƻŦ ǘƘŜ 
profession, or that its execution might cause damage. In such cases, the civil servant is to communicate this 
objection to the superior, and in the event that the superior re-issues the same order in writing, the civil 
ǎŜǊǾŀƴǘ Ƴǳǎǘ ǘƘŜƴ ŜȄŜŎǳǘŜ ǘƘŜ ƻǊŘŜǊ ŀƴŘ ƴƻǘƛŦȅ ƛƴ ǿǊƛǘƛƴƎ ǘƘŜ άǇǊƛƴŎƛǇŀƭέ όǎŜŎǊŜǘŀǊȅ ƻŦ ƳƛƴƛǎǘǊȅ ƻǊ ŘƛǊŜŎǘƻǊ 
of the relevant authority). A civil servant must refuse to execute a verbal and/or written order that, if 
executed, would represent a criminal offence, and he/she must notify the head of the authority (principal) 
of the case in writing, indicating when the order was issued. However, given the authoritarian 
administrative culture that still exists in Serbia, it is unlikely that civil servants will have the resolve to object 
to the fulfilment of illegal instructions. 

An adequate hierarchy of domestic legal acts is contained in articles 194 and 195 of the Constitution, which 
is a key reference for promoting the principle of legality and the legal certainty of administrative 
decision-making. However, the introduction of international treaties into the domestic legal order is 
extremely problematic because of the combination of the provisions of articles 16 and 194, as explained 
below.  

There are several issues in the 2006 Constitution that are problematic from the viewpoint of the 
democratic rule of law. Article 20, in connection with article 202, is inconsistent with mainstream human 
rights regulations and its wording is vague, which may lead to unfair restrictions, suspensions and 
abrogation of basic human rights at the impulse of the government and/or parliament. This article was also 
opportunely criticised by the Venice Commission2 and by the International Crisis Group.  

Articles 16, 167-2 and 194 pose problems for European integration as they give pre-eminence to the 
Constitution over international treaties, as these treaties do not automatically become part of domestic 
law. This point was also made by the Venice Commission and by the International Crisis Group (see 
documents referred to in the previous footnote) as a matter for concern, not only with regard to European 
integration but also with regard to the Vienna Convention on International Treaties and the obligations 
already assumed by Serbia concerning its membership in the Council of Europe.  

                                                      
2
 ±ŜƴƛŎŜ /ƻƳƳƛǎǎƛƻƴΩǎ hǇƛƴƛƻƴ bƻΦ плрκнллс ƻŦ мт aŀǊŎƘ нллт ŀƴŘ LƴǘŜǊƴŀǘƛƻƴŀƭ /Ǌƛǎƛǎ DǊƻǳǇΩǎ 9ǳǊƻǇŜ .ǊƛŜŦƛƴƎ bƻΦ пп ƻŦ у 

November 2006. 
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In view of the above provisions, it appears that constitutional support for the building of a state that is 
ǊǳƭŜŘ ōȅ ƭŀǿ ŀƴŘ ŀōƭŜ ǘƻ ŀŘŜǉǳŀǘŜƭȅ ǇǊƻǘŜŎǘ ƛƴŘƛǾƛŘǳŀƭ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘǎ ƛǎ ǇǊƻōƭŜƳŀǘƛŎ ƛƴ {ŜǊōƛŀΣ ŀƴŘ ǘƘŜǎŜ 
constitutional provisions need to be better aligned with European principles and practices. A revision of 
the Constitutiƻƴ ǿƻǳƭŘ ōŜ ƴŜŎŜǎǎŀǊȅ ǇǊƛƻǊ ǘƻ {ŜǊōƛŀΩǎ ŜƴǘǊȅ ƛƴǘƻ ŀŎŎŜǎǎƛƻƴ ƴŜƎƻǘƛŀǘƛƻƴǎ ǿƛǘƘ ǘƘŜ 9ǳǊƻǇŜŀƴ 
¦ƴƛƻƴΦ !ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ±ŜƴƛŎŜ /ƻƳƳƛǎǎƛƻƴΣ άƛƴ ƎŜƴŜǊŀƭ Ƴŀƴȅ ŀǎǇŜŎǘǎ ƻŦ ǘƘƛǎ /ƻƴǎǘƛǘǳǘƛƻƴ ƳŜŜǘ 9ǳǊƻǇŜŀƴ 
standards and adopt the criticisms made in the Venice CommissƛƻƴΩǎ нллр hǇƛƴƛƻƴΦ IƻǿŜǾŜǊΣ ǘƘŜǊŜ ŀǊŜ 
some provisions that still fall well below those standards and others where the hasty drafting is evident 
ƛƴ ǇǊƻǾƛǎƛƻƴǎ ǘƘŀǘ ŀǊŜ ǳƴŎƭŜŀǊ ƻǊ ŎƻƴǘǊŀŘƛŎǘƻǊȅέ3. 

1.2 Legal Approach to Serbian Citizenship in connection with the Principles of 
Equality and Legality 

Article 1 of the 2006 Constitution declares Serbia as a state of Serbian people ruled by law and social 
justice, the principles of civic democracy, and commitment to European principles and values, thus 
amalgamating the notions of a civic democracy based on the individual citizen and an ethnic-based state 
όάǘƘŜ ǎǘŀǘŜ ƻŦ {ŜǊōƛŀƴ ǇŜƻǇƭŜ ŀƴŘ ŀƭƭ ŎƛǘƛȊŜƴǎ ǿƘƻ ƭƛǾŜ ƛƴ {ŜǊōƛŀέύ ƛƴ ŀ ǊŀǘƘŜǊ ǇŜǊǇƭŜȄƛƴƎ ǿŀȅΣ ǿƘƛŎƘ ŎƻǳƴǘŜǊǎ 
the mainstream European understanding of liberal democracy based on individual rights rather than on 
ethnic or collective rights4Φ !ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ±ŜƴƛŎŜ /ƻƳƳƛǎǎƛƻƴΣ άǿƘƛƭŜ ǘƘƛǎ ŘŜŦƛƴƛǘƛƻƴ Ƴŀȅ ōŜ ŎǊƛǘƛŎƛǎŜŘ ŦƻǊ 
emphasising the ethnic character of the state, no legal consequences should follow from it in praŎǘƛŎŜέ5. 
Nevertheless, some practical consequences for the public administration derive from this ethnocentric 
definition, as we will see below, even if some Serbian commentators have dismissed this article of the 
Constitution as inconsequential in practical terms6.  

This ethnocentric definition had an effect on the 2004 Law on Serbian Citizenship, which was amended in 
September 2007 to align it with the current Constitution. This law confirmed that the road was open for 
ethnic Serbs from former Yugoslavia and from abroad to acquire Serbian citizenship simply by signing a 
ǿǊƛǘǘŜƴ ǎǘŀǘŜƳŜƴǘ ǘƘŀǘ ǘƘŜȅ άŎƻƴǎƛŘŜǊ {ŜǊōƛŀ ǘƻ ōŜ ǘƘŜƛǊ ŎƻǳƴǘǊȅέΣ ǿƛǘƘƻǳǘ ƘŀǾƛƴƎ ǘƻ ǊŜƴƻǳƴŎŜ ŀƴȅ ƻǘƘŜǊ 
citizenship (articles 23 and 52 of the Law on Citizenship of Serbia)7. 

Taking the law to the letter, most of the population of neighbouring countries may become Serbian citizens 
by a mere statement. Estimations by Rava8 suggest that almost the entire population of the Republika 
Srpska and more than a third of the Montenegrin population could be considered as citizens of Serbia. One 
prominent example is Milorad Dodik, Prime Minister of the Republika Srpska, who is also a citizen of Serbia. 

The 2007 law smoothed the way for Montenegrin citizens living in Serbia to acquire Serbian citizenship, but 
also for those Montenegrin citizens who declared themselves as ethnic Serbs, which placed Serbia in 
conflict with Montenegro, since the latter forbids dual citizenship. Furthermore, Kosovo declared 
independence from Serbia in 2008. Serbia does not recognise the independence of Kosovo but considers its 
citizens as Serbian citizens, although renewal of citizenship documents has become increasingly difficult for 
ethnic Albanians, as the Serbian State is generally concerned only with ethnic Serbs living in Kosovo.  

                                                      
3
 Venice Commission, op.cit., page 3. 

4
 CƻǊ ŀ ŘƛǎŎǳǎǎƛƻƴ ƻƴ ŜǘƘƴƛŎ ǊƛƎƘǘǎ ŀǎ ƻǇǇƻǎŜŘ ǘƻ ŎƛǾƛŎ ƻǊ ŎƛǾƛƭ ŘŜƳƻŎǊŀŎȅΣ ǎŜŜ {ƳƻƻƘŀΣ {ŀƳƳȅ όнллмύ ά¢ƘŜ aƻŘŜƭ ƻŦ 9ǘƘƴƛŎ 

5ŜƳƻŎǊŀŎȅέΣ 9ǳǊƻǇŜŀƴ /ŜƴǘǊŜ ŦƻǊ aƛƴƻǊƛǘȅ LǎǎǳŜǎΣ 9/aL ²ƻǊƪƛƴƎ tŀǇŜǊ ƴƻΦ моΣ hŎǘƻōŜǊ нллмΦ !ǾŀƛƭŀōƭŜ ŀǘ 
http://www.ecmi.de/uploads/tx_lfpubdb/working_paper_13.pdf. 

5
 Venice Commission, op.cit., page 4. 

6
 {ŜŜ aŀǊƪƻǾƛŎΣ wŀǘƪƻ όнллсύΣ άRepublic of Serbia Constitution of 2006 ς A Critical Reviewέ ƛƴΥ ¢ƘŜ !ƴƴŀƭǎΥ ¦5Y опнΦ4 (497.11) 

άнллсέΣ ǇŀƎŜ млΦ !ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ŀǳǘƘƻǊΣ άǘƘŜ ŜƴǘƛǊŜ ŀǊǘƛŎƭŜ м ƛǎ ŀ ǇƻƭƛǘƛŎŀƭ ŘŜŎƭŀǊŀǘƛƻƴ ǿƘƛŎƘΦ ŜȄŎŜǇǘ ŦƻǊ ǇǎȅŎƘƻƭƻƎƛŎŀƭ ŀƴd 
ŜƳƻǘƛƻƴŀƭΣ Ƙŀǎ ƴƻ ƻǘƘŜǊ ŀƴŘ ŜǎǇŜŎƛŀƭƭȅ ƴƻ ƭŜƎŀƭ ǎƛƎƴƛŦƛŎŀƴŎŜέΦ 

7
 See ±ŀǎƛƭƧŜǾƛŎΣ WŜƭŜƴŀ όнлмлύΣ ά{ŜǊōƛŀΥ 9ǘƘƴƻŎŜƴǘǊƛŎ /ƛǘƛȊŜƴǎƘƛǇΣ ¦ƴŘŜŦƛƴŜŘ /ƛǘƛȊŜƴǊȅέΣ ǇŀǇŜǊ ǇǊŜǎŜƴǘŜŘ ŀǘ UACES: Exchanging 

Ideas on Europe: Europe at a CrossroadsΣ .ǊǳƎŜǎΣ .ŜƭƎƛǳƳΣ нлмлΦ {ŜŜ ŀƭǎƻ wŀǾŀΣ bŜƴŀŘ όWǳƴŜ нлмлύΣ ά/ƻǳƴǘǊȅ wŜǇƻǊǘΥ {ŜǊōƛŀ 
ŀǘ ǘƘŜ 9¦5h /ƛǘƛȊŜƴ hōǎŜǊǾŀǘƻǊȅέΣ wƻōŜǊǘ {ŎƘǳƳŀƴ /ŜƴǘǊŜ ŦƻǊ !Řvanced Studies, European University Institute, Florence. 

8
 Rava, Nenad, op.cit. 

http://www.ecmi.de/uploads/tx_lfpubdb/working_paper_13.pdf
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{ŜǊōƛŀΩǎ ŜǘƘƴƻŎŜƴǘǊƛŎ ŀǇǇǊƻŀŎƘ ǘƻ ŎƛǘƛȊŜƴǎƘƛǇ ŀƴŘ ǊŜƭŀǘŜŘ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǇǊŀŎǘƛŎŜǎ ǘƻǿŀǊŘǎ ƴŜǿ ŀǇǇƭƛŎŀƴǘǎ 
ŦƻǊ ŎƛǘƛȊŜƴǎƘƛǇ ŦǊƻƳ ǘƘŜ άwŜƎƛƻƴέ9 ς again, an elusive concept that seems to refer mainly to Bosnia and 
Montenegro, but not only ς or towardǎ YƻǎƻǾƻΩǎ ǊŜǎƛŘŜƴǘǎ ǊŜƴŘŜǊ {ŜǊōƛŀΩǎ ŎƛǘƛȊŜƴǎƘƛǇ ǊŜƎƛƳŜ ƘƛƎƘƭȅ 
unstable and undefined.  

In summary, the Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ŀƴŘ ƭŜƎŀƭ ƴƻǘƛƻƴ ƻŦ {ŜǊōƛŀƴ ŎƛǘƛȊŜƴǎƘƛǇ ƛǎ άŜƭǳǎƛǾŜ ŀƴŘ ŀƳōƛƎǳƻǳǎέ όwŀǾŀΣ 
2010), with practical consequences that are problematic for maintaining smooth relationships among the 
countries that emerged from former Yugoslavia and for administrative practices concerning the rights of 
citizens (e.g. on access to the civil service). In the former Yugoslav context, this problem should be 
addressed as a political issue and not merely a faulty legal issue. The issue also bears consequences 
concerning access to public services and to the justice system (equality before the law). On the other hand, 
the possibility of holding multiple citizenships poses difficulties to the bodies responsible for maintaining 
law and order, especially in the persecution of organised crime across the porous borders of former 
Yugoslavia10. 

The constitutional and legal definitions of citizenship should be revised and brought into closer alignment 
with mainstream European approaches, based on demos rather than ethnos, in a constitutional review 
ǇǊƛƻǊ ǘƻ {ŜǊōƛŀΩǎ ŜƴǘǊȅ ƛƴǘƻ ŀŎŎŜǎǎƛƻƴ ƴŜƎƻǘƛŀǘƛƻƴǎ ǿƛǘƘ ǘƘŜ 9¦Φ ¢Ƙƛǎ ƛǎǎǳŜ ōŜŀǊǎ ǎƛƎƴƛŦƛŎŀƴǘ ŎƻƴǎŜǉǳŜƴŎŜǎ 
ƛƴ ǘŜǊƳǎ ƻŦ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘǎ and duties before the state, in terms of relationships with neighbouring 
countries, and in terms of combating corruption and organised crime. 

1.3 Solutions to the Problem of Equality before the Law  

Article 21 of the Constitution states a general protectioƴ ƻŦ ŜǉǳŀƭƛǘȅΥ άProhibition of discrimination: All are 
equal before the Constitution and law. Everyone shall have the right to equal legal protection, without 
discrimination. All direct or indirect discrimination based on any grounds, particularly on race, sex, national 
origin, social origin, birth, religion, political or other opinion, property status, culture, language, age, mental 
or physical disability shall be prohibited. Special measures which the Republic of Serbia may introduce to 
achieve full equality of individuals or group of individuals in a substantially unequal position compared to 
ƻǘƘŜǊ ŎƛǘƛȊŜƴǎ ǎƘŀƭƭ ƴƻǘ ōŜ ŘŜŜƳŜŘ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴΦέ  

However, the notion of the constitutionally guaranteed equality of every individual before the law and 
before the public authorities remains open to interpretation, as the ambiguous wording of article 1 on the 
άǎǘŀǘŜ ƻŦ {ŜǊōƛŀƴ ǇŜƻǇƭŜ ŀƴŘ ŎƛǘƛȊŜƴǎ ƭƛǾƛƴƎ ƛƴ {ŜǊōƛŀέ ŎƻǳƭŘ ƻǇŜƴ ǘƘŜ ŘƻƻǊ ǘƻ ŜǘƘƴƛŎ ƻǊ ƻǘƘŜǊ ƪƛƴŘǎ ƻŦ 
discrimination. Ordinary law may supplement these constitutional shortcomings.  

In this vein the Law on Prohibition of Discrimination of 26 March 2009 (Official Gazette RS, no. 22/2009) 
ǇǊƻŎƭŀƛƳǎ ǘƘŀǘΥ ά!ƭƭ ŀǊŜ Ŝǉǳŀƭ ŀƴŘ ŜƴƧƻȅ Ŝǉǳŀƭ ǘǊŜŀǘƳŜƴǘ ŀƴŘ Ŝǉǳŀƭ ƭŜƎŀƭ ǇǊƻǘŜŎǘƛƻƴΣ ǊŜƎŀǊŘƭŜǎǎ ƻŦ ƛƴŘƛǾƛŘǳŀƭ 
features. EverȅƻƴŜ Ƴǳǎǘ ƻōǎŜǊǾŜ ǘƘŜ ǇǊƛƴŎƛǇƭŜ ƻŦ Ŝǉǳŀƭƛǘȅ ŀƴŘ ǘƘŜ ǇǊƻƘƛōƛǘƛƻƴ ƻŦ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴέ όŀǊǘƛŎƭŜ пύΦ 
It is nonetheless disputable whether a general law like this one is the adequate policy instrument for 
combating illicit discrimination and whether or not this law was necessary at all. Instead of adopting a new 
law and creating a new institution, a better approach perhaps would have been to reinforce the 
mechanisms that would make the constitutional equality principle more respected and more enforceable 
by reviewing, if necessary, the relevant sectoral legislation, especially the labour code and the civil code. 

                                                      
9
 !ŎŎƻǊŘƛƴƎ ǘƻ wŀǾŀ όƻǇΦŎƛǘΦύΣ ǘƘŜ ƴƻǘƛƻƴ ƻŦ ά{ŜǊōǎ ƛƴ ǘƘŜ wŜƎƛƻƴέ ƛǎ ƴŜǿ ǘƻ ǘƘŜ {ŜǊōƛŀƴ ƭŜƎŀƭ ƻǊŘŜǊΦ Lǘ ǿŀǎ ƛƴǘǊƻŘǳŎŜŘ ōȅ ǘƘŜ 

2009 Law on Diaspora and Serbs in the Region (Official Gazette of the Republic of Serbia, no. 88/2009) in order to 
ŘƛŦŦŜǊŜƴǘƛŀǘŜ ōŜǘǿŜŜƴ ǘƘŜ {ŜǊō ŘƛŀǎǇƻǊŀ ǊŜǎƛŘƛƴƎ άŦŀǊ ŀōǊƻŀŘέ ŀƴŘ ǘƘŜ {ŜǊōǎ ƛƴ ǘƘŜ άƴŜŀǊ ŀōǊƻŀŘέΣ ǿƘƛŎƘ ǊŜŦŜǊǎ ǘƻ {ŜǊō 
autochthonous ethnic groups resulting from the disintegration of former Yugoslavia now residing outside Serbia. 

10
 ¢ƘŜ 9/Ωǎ нлмл tǊƻƎǊŜǎǎ wŜǇƻǊǘ ƻƴ {ŜǊōƛŀ ƛŘŜƴǘƛŦƛŜǎ ǎŜǊƛƻǳǎ ǿŜŀƪƴŜǎǎŜǎ ƛƴ ǘƘŜ ǎǳǊǾŜƛƭƭŀƴŎŜ ƻŦ {ŜǊōƛŀΩǎ ōƻǊŘŜǊǎ ǿƛǘƘ ǘƘŜ 

former Yugoslav Republic of Macedonia, Montenegro, Bosnia and Herzegovina and Croatia and of the Administrative 
Boundary Line with Kosovo. These weaknesses affect the persecution of organised crime as well as the establishment of 
adequate migration mechanisms. One of the causes of this situation is also the flawed notion of Serbian citizenship, which 
ŀƭƭƻǿǎ ŦƻǊ ǘƘŜ ǇƻǎǎŜǎǎƛƻƴ ƻŦ ǎŜǾŜǊŀƭ ǇŀǎǎǇƻǊǘǎ άƻŦ ǘƘŜ ǊŜƎƛƻƴέΦ  
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5ƛǎŎǊƛƳƛƴŀǘƛƻƴ ƛǎ ǇǊƻƘƛōƛǘŜŘ ƛƴ ŀƭƭ ǇǊƻŎŜŘǳǊŜǎ ōŜŦƻǊŜ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘƛŜǎΥ ά9ǾŜǊȅƻƴŜ Ƙŀǎ ǘƘŜ ǊƛƎƘǘ ǘƻ Ŝǉǳŀƭ 
access and equal protection of his rights before the courts and organs of public authority. Discriminatory 
behaviour by officials and the responsible person in the organ of public authority is deemed as a serious 
ōǊŜŀŎƘ ƻŦ ǿƻǊƪ ŘǳǘȅΣ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ ƭŀǿέ όŀǊǘƛŎƭŜ мрύΦ  

The Law of 22 March 2009 created a Commissioner for the Protection of Equality (articles 28 and ff.). The 
creation of this position may convey the idea that protecting equality before the law and respecting the 
right to equal treatment of all human beings are the responsibilities of the Commissioner and not of all 
public ς and private τ institutions in the country. The Commissioner was appointed by the Serbian 
Parliament on 5 May 2010. Over the past 10 months, the Commissioner had difficulties in securing 
adequate premises, but now expects to be able to have its offices refurbished by mid-March 2011. In 
bƻǾŜƳōŜǊ нлмлΣ ǇŀǊƭƛŀƳŜƴǘ ŀǇǇǊƻǾŜŘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ wǳƭŜōƻƻƪ ƻƴ LƴǘŜǊƴŀƭ hǊƎŀƴƛǎŀǘƛƻƴ ŀƴŘ 
Systematisation with 60 approved positions. However, the annual staffing plan for 2011 allows the 
Commissioner to recruit only 25 staff. The Commissioner has appointed two assistants so far and has 
several staff working under contractual arrangements. The Commissioner has started to establish the 
organisational structure of her office. The office has three sectors: 1) Sector for complaints 2) Sector for 
international cooperation 3) Sector for general affairs. The office has also adopted its Rules of Procedures. 
Nevertheless, it is too early to assess the actual performance of the institution. 

To date the Commissioner has received around 140 complaints. As expected, a number of complaints do 
not concern issues of discrimination. In that case, the Commissioner advises the citizen to refer the 
complaint to a competent body (e.g. Ombudsman). In view of the relatively low number of complaints that 
the Commissioner has received so far, it is difficult to identify the key areas in which discrimination is the 
most visible. Nevertheless, it seems that one of the areas greatly affected by discrimination is the area of 
private employment, as employment-related issues are obviously perceived by citizens as important, 
especially in a time of economic crisis.  

Initially, the Commissioner focused on the Bosniak minority (this was the topic of her first report) and was 
concerned mainly about the respect for the National Councils of Ethnic Minorities, which enable the 
exercise of collective ethnic-related rights (cultural, language, press, etc.). Most of the complaints lodged so 
far with the Commissioner deal with issues concerning labour discrimination related to political party and 
trade union affiliation and to ethnic-based discriminatory acts and decisions by employers. 

The institution of the Commissioner largely overlaps with the competences of the Protector of Citizens 
(Ombudsman institution) created in 2005, which started its operations in 2008. Some have argued ς 
unconvincingly ς that the Commissioner for the Protection of Equality is a hybrid institution, with the 
authority of an administrative supervising agency because it adopts administrative decisions, while the 
tǊƻǘŜŎǘƻǊ ƻŦ /ƛǘƛȊŜƴǎΩ ŀǳǘƘƻǊƛǘȅ ŦƻŎǳǎŜǎ ƻƴ ǇǊƻǘŜŎǘƛƴƎ ǘƘŜ ǊƛƎƘǘǎ ƻŦ ŎƛǘƛȊŜƴǎ Ǿƛǎ-à-vis administrative agencies.  

Law 22/2009 indeed creates a confusing set of responsibilities involving several authorities: a) The 
Commissioner for the Protection of Equality reports to parliament and its responsibilities overlap with 
those of the Ombudsman (civic defender). The Commissioner has weak executive competences, as this 
position has competence only to recommend action to the relevant authorities, to attempt a reconciliation, 
ǘƻ άƴŀƳŜ ŀƴŘ ǎƘŀƳŜέ ǇǳōƭƛŎƭȅ ǘƘŜ ŀǳǘƘƻǊƛǘȅ ƻǊ ƛƴŘƛǾƛŘǳŀƭ ǿƘƻ ŎƻƳƳƛǘǘŜŘ ǘƘŜ ŘƛǎŎǊƛƳƛƴŀǘƻǊȅ ŀŎǘΣ ŀƴŘ ǘƻ 
lodge a lawsuit in court on behalf of the party supposedly aggrieved by a discriminatory act; b) The Ministry 
of Human and Minority Rights has a vague responsibility for monitoring the implementation of the law; and 
c) the courts, which have an unclear role for the time being.  

Apparently the Ombudsman and the Commissioner for Equality have tried to reach an understanding 
aimed at preventing conflicts of competences between them. The Commissioner will only be concerned 
with violations of equality. If a citizen mistakenly lodges a complaint with the wrong institution (which is 
very likely to happen, given the proliferation of institutions and agencies with overlapping remits), the 
complaint is rejected and returned to the complainant.  

In addition, article 45 of Law 22/2009 contains a legally risky inversion of the burden of proof that may 
render an anti-discrimination lawsuit unfair to the defendant, who is obliged to prove that a discriminatory 
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act has not occurred. The fines contained in articles 50 to 60 of this law will be difficult to apply, as their 
definition seems to be in itself discriminatory and is deficiently worded, thereby probably rendering 
penalisation unviable. Moreover, it is unclear who has the competence for imposing fines, although from 
the context it seems that the competence lies with the same administrative authority that committed the 
discriminatory offence, not with the Commissioner, which may be tantamount to letting many 
discriminatory acts go unpunished.  

In conclusion, in the decision-making process, all administrative institutions are bound by the 
Constitution and laws and must observe the principle of legality. The rule of law is proclaimed by the 
Constitution as the fundamental principle of the state. Legal remedies are also constitutionally foreseen, 
although they still need to be further developed in practice. The mystified definition of the notion of 
Serbian citizenship is likely to lead to illicit discrimination and weak respect of legality and to disrespect 
for the legality of neighbouring countries.  

Overall, the Constitution contains sufficient guarantees that public authorities will be bound by the law 
and will implement their competences as defined by and within the limits set by law. Nevertheless, some 
constitutional amendments are needed in order to better align the Constitution with European 
mainstream principles and standards.  

The principle of equality before the law is constitutionally proclaimed, and recently it has been reinforced 
by law, although this principle is not always fully respected in practice. The recent adoption of the Law on 
the Prohibition of Discrimination has introduced new provisions and institutions for protecting the 
fundamental human right to equality, but the effectiveness of these new legal provisions remain to be 
seen in view of the poor quality of that law and other shortcomings explained above.  

The attribution to the prosecutor of general powers for the protection of legality, outside the penal 
procedure, seems to depart from European standards. 

In summary, although public bodies are bound by the law in their decisions and activities, practice has 
shown that the observation of legality and equality before the law in administrative decision-making and 
action needs to be upgraded. Some constitutional amendments would be required in order to make this 
possible. 

2. Organisation oft he Administration 

With regard to the distribution of administrative competencies amongst public authorities, a number of 
overlapping tasks and functions between various ministries and state administration organs need to be 
clarified and the organisational landscape streamlined. In order to establish proper accountability lines in 
practice, it would be necessary to examine the actual distribution of competencies between individual 
public bodies. The Public Administration Reform Strategy, adopted in 2004, envisaged that this would be 
done by conducting vertical and horizontal functional reviews, which would identify the functions of the 
various bodies, point out overlaps and duplication, and facilitate the establishment of adequate reporting 
lines between these bodies. The Ministry of Public Administration and Local Self-Government was expected 
to take leadership in this field, as envisaged by the PAR Strategy, but it was not able to move this agenda 
forward.  

The new Action Plan for the implementation of thŜ ƎƻǾŜǊƴƳŜƴǘΩǎ t!w {ǘǊŀǘŜƎȅΣ ŀŘƻǇǘŜŘ ōȅ ǘƘŜ 
government in July 2009, again envisaged conducting functional reviews in pilot ministries by the end of 
2009, to be followed by functional reviews of all ministries and other state organs by the end of 2012, 
under the leadership of the Ministry of Public Administration and Local Self-Government. It remains to be 
seen whether the ministry will have sufficient political sway and operational capacity to conduct such a 
comprehensive, and perhaps useless, exercise, as the current confusing situation emerges from a 
constitutional and electoral system that makes coalition governments inevitable. In order to keep the 
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coalition together, the lottizatione11 of the state administration is the method that is used the most often. 
Although the ministry had intended to conduct functional reviews of several ministries in order to identify 
duplicating functions within and between various institutions, there has not been sufficient political 
support to put this idea into practice.  

The state organisation is excessively complex. Organisational structures are chiefly based on tasks or 
functions rather than on jurisdiction (legal competencies or responsibilities12), which makes it necessary to 
provide a detailed list of tasks when defining the responsibilities of a public organisation, and this list is 
subsequently subject to constant revisions, thereby adding to the instability of public organisations. 

The distinction is confusing between the various categories of existing administrative units within ministries 
όƛƴǘŜƎǊŀǘŜŘ ŀǳǘƘƻǊƛǘƛŜǎΣ ƛƴǎǇŜŎǘƻǊŀǘŜǎΣ ŘƛǊŜŎǘƻǊŀǘŜǎ ŀƴŘ ǎǇŜŎƛŀƭ ƻǊƎŀƴƛǎŀǘƛƻƴǎύ ŀƴŘ ǇǳōƭƛŎ ŀƎŜƴŎƛŜǎ ŀǘ ŀǊƳΩǎ 
length from ministries, which contributes to creating a rather opaque administrative environment. The 
ŘƛǎǘƛƴŎǘƛƻƴ ōŜǘǿŜŜƴ άŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŀƎŜƴŎƛŜǎέΣ άǇǳōƭƛŎ ŀƎŜƴŎƛŜǎέ ŀƴŘ άǎǇŜŎƛŀƭ ŀƎŜƴŎƛŜǎέ ƛǎ ǳƴŎƭŜŀǊΦ ¢ƘŜ 
complexity of their regulation is conducive to weak accountability.  

Furthermore, the existence of a large number of agencies that operate under separate regimes, set out in 
the Law on Public Agencies, further complicates the administrative landscape. As agencies are envisaged to 
ŦǳƴŎǘƛƻƴ ŀǘ ŀǊƳΩǎ ƭŜƴƎǘƘ ŦǊƻƳ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΣ ǘƘŜǊŜ ŀǊŜ ƴƻ ǇǊƻǇŜǊ ŀŎŎƻǳƴǘŀōƛƭƛǘȅ ƳŜŎƘŀƴƛǎƳǎ ŎƻƴŎŜǊƴƛƴƎ 
their operation. In addition, employees of agencies are not within the scope of the Civil Service Law, and as 
a result these employees have a much more flexible status and much higher salaries than ordinary civil 
servants. This situation creates tensions in the civil service and is a source of dissatisfaction among civil 
servants who exercise equally or more responsible functions than employees in regulatory agencies. It 
should be noted that often regulatory agencies are presented as being required by European integration 
and a significant number of them were indeed established and justified as a requirement for EU accession, 
which is not the case. In fact most of them were purposefully created by the authorities in 2000 to form a 
parallel administration in order to circumvent the old Milosevic administration, which was mostly left 
untouched. 

Public enterprises are rather outside of the control of supervisory bodies, such as the State Audit Institution 
and others. The lack of clear and precise legislation with regard to salaries and bonuses of officials in public 
enterprises and the lack of control by the State Audit Institution lead to unmonitored spending of budget 
funds and partisan increase of salaries and financial bonuses for the top management, which are usually 
incommensurate with the results achieved by those public enterprises. Many corruption scandals are linked 
to the way in which public enterprises are organised, controlled and managed.  

The shortcomings of the current organisational policy can hardly be resolved through functional review 
exercises. These exercises may be useful for gathering information conducive to internal restructuring of 
administrative units, but they are inappropriate for designing a more holistic state organisational policy. 
The current shortcomings basically stem from a defective design, which has many causes, including power 
distribution negotiations among political parties to form coalitions. If these political negotiations occur 

                                                      
11

 Lottizatione is an Italian word used internationally in political science to designate the act of apportioning lots of 
bureaucratic power to political parties as a result of political negotiations and in accordance with power-sharing criteria, 
not with the efficiency or effectiveness of public bodies. In this vein, public bodies are sometimes created only to satisfy 
certain members of a coalition government. 

12
 The legal competency of an organ or administrative authority is established in legislation and defines the breadth of its 

powers in dealing with and deciding on a given matter or policy domain and in producing administrative acts. Competence, 
a notion mainly derived from EU continental administrative law, may be likened to the notion of ultra vires and intra vires 
that in British law defines the notion of jurisdiction. The competence or jurisdiction of administrative authorities is founded 
in constitutions and derived legislation issuŜŘ ōȅ ǇŀǊƭƛŀƳŜƴǘǎ ƻǊ ŜǎǘŀōƭƛǎƘŜŘ ƛƴ άŘŜƭŜƎŀǘŜŘ ƭŜƎƛǎƭŀǘƛƻƴέΦ ¢ƘŜ Ƴŀƛƴ ƻōƭƛƎŀǘƛƻƴ 
of a competent authority is to exercise its jurisdiction. The administrative authority cannot refuse that exercise or abstain 
from it, even if certain doubts could appear as to whether an authority has or does not have jurisdiction over a given 
matter. In these cases the authority must act, and if a third party disputes the jurisdiction (be it an individual person or 
another administrative authority), the legislation foresees mŜŎƘŀƴƛǎƳǎ ŦƻǊ ŎƻƴŦƭƛŎǘ ǊŜǎƻƭǳǘƛƻƴ όάŎƻƴŦƭƛŎǘ ƻŦ ŀǘǘǊƛōǳǘƛƻƴǎέύ 
among administrative authorities or judicial review if the challenger is a third party. From a legal and organisational 
viewpoint, it is better to assign competencies (or jurisdictions) rather than tasks or functions. 
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within a confusing legal framework on organisational matters, the most probable result is more 
opaqueness and inefficiency in the functioning of public bodies.  

In order to address the core problems of the present situation, it is necessary to have a different 
organisational policy on the state administration which, among other goals, should shield public 
organisations from excessive political lottizatione by bringing to the fore a concern for transparency, 
efficiency, accountability and effectiveness of public policies and law implementation. This new policy 
should be conducive to reviewing the main laws which make up the current legal framework on the matter, 
namely the Law on State Administration, Law on Agencies and Law on Ministries, among others. 

It may be sensible to undertake a revision of the current organisational policies in the Serbian State, 
especially now that the country is preparing itself for major reforms that will enable it to be better 
equipped to respond to the challenges associated with its EU integration ambitions. These challenges will 
require improved capacity to govern the country and increased administrative effectiveness to apply the 
acquis communautaire.  

A powerful additional reason is the need to be more efficient in the allocation of public funds, particularly 
in these moments of financial and economic crisis when the pressure on Serbia to cut unnecessary public 
spending is overwhelming. A sound organisational policy is likely to bring about considerable efficiency 
gains in the functioning of the Serbian state administration.  

In summary, the negative fact is that, in any event, there is insufficient clarity concerning the distribution of 
administrative competencies amongst public authorities. The Law on State Administration (Official Gazette 
of RS, nos. 79/05, 101/07), which is the basic law on the organisation of the administration, could have 
provided a good basis for defining the roles of the various institutions, but it adopted a rather confusing 
typology of public organisations. In addition, as a more detailed jurisdiction of individual public 
administration bodies is prescribed by special laws regulating the different areas, it is not rare that 
competencies between the various bodies overlap or contradict each other.  

2.1 State Government 

The government is fully subject to the Constitution and to the legislation adopted by the National 
Assembly, as stated in article 2.1 of the Law on the Government (Official Gazette RS, nos. 55/05 and 71/05), 
which predated the 2006 Constitution. According to this law, the government oversees the functioning of 
state administratioƴ ŀǳǘƘƻǊƛǘƛŜǎ ŀǎ ǿŜƭƭ ŀǎ ǘƘŜ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭƛǘȅ ŀƴŘ ƭŜƎŀƭƛǘȅ ƻŦ άŀŎǘǎ ƻŦ ƎŜƴŜǊŀƭ ŀǇǇƭƛŎŀōƛƭƛǘȅέ 
of autonomous provinces, local self-governments, and any other institution or body exercising public 
powers (by delegation from institutions of the Republic). The government is politically accountable to the 
National Assembly for the state of affairs and execution and implementation of laws in all policy areas 
under its jurisdiction, as well as for the performance of state administration authorities. A new Law on 
Ministries was passed in 2008 (Official Gazette RS, no. 65/08). 

The Law on the Government was implemented by means of a number of organisational and functional 
regulations: Rules of Procedure of the Government, Organisation of the Cabinets of the Prime Minister and 
Deputy Prime Minister, General Secretariat of the Government, Office for Accession to the EU, Office for 
Co-operation with the Media, and other services of the government. 

However, the actual implementation and compliance with these rules of procedure seem to be defective13, 
especially with regard to the requirements and procedures to be followed for submission, discussion and 
approval of government decisions (bills of laws, by-laws, general acts and even singular decisions). Such 
requirements and procedures are circumvented when ministers want the government to adopt urgent 
decisions, a situation which seems to happen too frequently and has an obvious impact on the quality of 

                                                      
13

 {ŜŜ {LDa!Ωǎ нлмм ŀǎǎŜǎǎƳŜƴǘ ǊŜǇƻǊǘ ƻƴ tƻƭƛŎȅ-making and Co-ordination in Serbia. See also OSCE (21 October 2009),, 
άtǊŜƭƛƳƛƴŀǊȅ !ǎǎŜǎǎƳŜƴǘ ƻŦ ǘƘŜ [ŜƎƛǎƭŀǘƛǾŜ tǊƻŎŜǎǎ ƛƴ ǘƘŜ wŜǇǳōƭƛŎ ƻŦ {ŜǊōƛŀέΣ ²ŀǊǎŀǿ ώ[ŜƎƛǎ tŀǇŜǊ-Nr.121/2009], available 
at www.legislationonline.org. 

http://www.legislationonline.org/
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decisions, both in formal terms and in terms of the proper assessment of the implications and impacts of 
these decisions. 

2.2 State Administration 

With regard to the state administration, the Law on State Administration (Official Gazette, nos. 79/05 and 
млмκлтύ ǎŜǘǎ ŦƻǊǘƘ ǘƘŜ ŦƻƭƭƻǿƛƴƎ άǿƻǊƪƛƴƎ ǇǊƛƴŎƛǇƭŜǎέ όŀǊǘƛŎƭŜǎ т-11):  

¶ autonomy and legality: although autonomous in the execution of their tasks, state administration 
ŀǳǘƘƻǊƛǘƛŜǎ ŀǊŜ ǘƻ ŀŎǘ άǿƛǘƘƛƴ ŀƴŘ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΣ ǎǘŀǘǳǘƻǊȅ ƭŜƎƛǎƭŀǘƛƻƴ όƭŀǿǎύΣ 
other regulations and acts of general applicability and under the supervision of the government;  

¶ ŜȄǇŜǊǘƛǎŜΣ ƛƳǇŀǊǘƛŀƭƛǘȅ ŀƴŘ ǇƻƭƛǘƛŎŀƭ ƴŜǳǘǊŀƭƛǘȅΣ ōȅ ǇǊƻǾƛŘƛƴƎ ŦƻǊ ŜǾŜǊȅƻƴŜΩǎ Ŝǉǳŀƭ ƭŜƎŀƭ ǇǊƻǘŜŎǘƛƻƴ 
in exercising rights, obligations and legal interests;  

¶ ŜŦŦƛŎƛŜƴŎȅ ƛƴ ŘŜŀƭƛƴƎ ǿƛǘƘ ǇŀǊǘƛŜǎΩ ǊƛƎƘǘǎΤ  

¶ balance (proportionality) and respect for rights, personality and dignity of parties;  

¶ transparency (principles of publicity and free access to information). 

The public administration in Serbia is primarily regulated by the Law on State Administration. According to 
this law, the main organisational forms of public administration bodies are ministries, administrative organs 
within ministries, and special organisations. The Law on Ministries defines the number of ministries and 
special organisations as well as their scope of competence. The state administration is considered as a 
direct administration exercising state powers and comprised of ministries, administrative authorities within 
ministries, and special organisations and administrative districts (article 1).  

However, according to article 28, within a ministry there may be several administrative authorities with 
ŘƛŦŦŜǊŜƴǘƛŀǘŜŘ ƭŜƎŀƭ ǇŜǊǎƻƴŀƭƛǘȅ ŀƴŘ ŀǳǘƻƴƻƳȅ όŎŀƭƭŜŘ άƛƴǘŜƎǊŀǘŜŘ ŀǳǘƘƻǊƛǘƛŜǎέύΣ ǿƘƛŎƘ ŎŀǳǎŜǎ ŎƻƴŦǳǎƛƻƴ 
when considering that the notion of a public agency is regulated by a separate law. Integrated authorities 
ŀǊŜ ƻŦ ǘƘǊŜŜ ǘȅǇŜǎΣ ƴŀƳŜƭȅ άŀǳǘƘƻǊƛǘƛŜǎέΣ άƛƴǎǇŜŎǘƻǊŀǘŜǎέ ŀƴŘ άŘƛǊŜŎǘƻǊŀǘŜǎέΣ ǿƛǘƘ ŀ ōŜǿƛƭŘŜǊƛƴƎ ŀǘǘǊƛōǳǘƛƻƴ 
of responsibilities, which are set out in article 29. In addition to these authorities, there arŜ άǎǇŜŎƛŀƭ 
ƻǊƎŀƴƛǎŀǘƛƻƴǎέ όŀǊǘƛŎƭŜ ооύΣ ǿƘƻǎŜ ŘƛŦŦŜǊŜƴǘƛŀǘŜŘ ŜȄƛǎǘŜƴŎŜ ƛǎ ƧǳǎǘƛŦƛŜŘ ōȅ ǘƘŜ ƴŜŜŘ ŦƻǊ άƎǊŜŀǘŜǊ ŀǳǘƻƴƻƳȅέ 
ǘƘŀƴ ǘƘŀǘ ǊŜǉǳƛǊŜŘ ōȅ ŀƴ άƛƴǘŜƎǊŀǘŜŘ ŀǳǘƘƻǊƛǘȅέΦ ! άǎǇŜŎƛŀƭ ƻǊƎŀƴƛǎŀǘƛƻƴέ όŀǊǘƛŎƭŜ опύ Ƴŀȅ ōŜ ŀ ǎŜŎǊŜǘŀǊƛŀǘ ƻǊ 
bureau and may also have a differentiated legal personality. 

The de-concentrated administration of the state is entrusted to the administrative districts in the territory 
(article 38 ff.), established by a decision of the government. The 29 districts are managed by a head and 
co-ordinated within the state administration and with local governments and provinces by an 
administrative district council (article 42), which includes the head of the district and the presidents of 
municipalities and mayors of the cities located within the diǎǘǊƛŎǘΩǎ ǘŜǊǊƛǘƻǊȅΦ  

!ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ [ŀǿ ƻƴ {ǘŀǘŜ !ŘƳƛƴƛǎǘǊŀǘƛƻƴΣ ǘƘŜ ŎƻƳǇŜǘŜƴŎŜǎ ƻǊ άŘƻƳŀƛƴέ όŀǊŜŀ ƻŦ ǊŜǎǇƻƴǎƛōƛƭƛǘȅΣ 
mandate) of state administration authorities are to be regulated by statute (article 2). The competences of 
the state administration are summarised as policy analysis and law-drafting, monitoring (inspection), and 
implementation of legislation, including adjudication of administrative decisions and issuing of 
administrative acts (article 17).  

The law devotes a chapter (articles 45-50) to internal oversight and administrative inspection (see below) 
ŀƴŘ ǘƻ ǘƘŜ ƳƻƴƛǘƻǊƛƴƎ ƻŦ ǘŀǎƪǎ ŘŜƭŜƎŀǘŜŘ ōȅ ǘƘŜ ǎǘŀǘŜΣ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ άŎƻƴŦŜǊǊŜŘ ǎǘŀǘŜ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ǘŀǎƪǎέ 
(articles 51-57). The resolution of conflicts of attribution among administrative authorities is regulated in 
articles 58-60 and is attributed to the government. These articles also regulate the system of administrative 
appeals within the state administration. 

Article 64 establishes the principle of compulsory administrative co-operation and information-sharing 
among administrative authorities. 
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The Law on State Administration was followed by the adoption of a number of by-laws: on Principles of 
Internal Organisation and Staffing of Ministries, Special organisations and Services of the Government; on 
Administrative Districts; etc.  

2.3 Public Agencies 

Rules on the establishment and common legal regime of agencies are provided in a separate law (Law on 
Agencies, Official Gazette RS, nos. 18/05 and 81/05). Agencies are defined as organisations established to 
carry out developmental, specialised and/or regulatory tasks of public interest that do not require a 
constant direct political supervision, provided that such tasks can be more efficiently performed by this 
type of organisation than by a state administration authority and in particular when the tasks can be 
entirely or mainly financed from the fees or charges paid by the users of the services rendered. The 
establishment of an agency with competences over the whole territory of Serbia must be authorised by an 
act of the government (article 8) and published in the Official Gazette. Sub-national governments 
(provinces and local self-governments) may also establish public agencies for the implementation of their 
own competences.  

In the Serbian syǎǘŜƳ ƻŦ ǇǳōƭƛŎ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΣ ŀ ŘƛǎǘƛƴŎǘƛƻƴ ǎƘƻǳƭŘ ōŜ ƳŀŘŜ ōŜǘǿŜŜƴ άŀŘƳƛƴƛǎǘǊŀǘƛǾŜ 
ŀƎŜƴŎƛŜǎέΣ άǇǳōƭƛŎ ŀƎŜƴŎƛŜǎέ ŀƴŘ άǎǇŜŎƛŀƭ ŀƎŜƴŎƛŜǎέΦ ¢ƘŜ ŜǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ άŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŀƎŜƴŎƛŜǎέ Ƙŀǎ ƛǘǎ 
legal basis in the Law on State Administration (e.g. Agency for the Protection of the Environment within the 
aƛƴƛǎǘǊȅ ŦƻǊ ǘƘŜ 9ƴǾƛǊƻƴƳŜƴǘ ŀƴŘ !ǊŜŀ tƭŀƴƴƛƴƎύΦ ¢ƘŜ ŜǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ άǇǳōƭƛŎ ŀƎŜƴŎƛŜǎέ Ƙŀǎ ƭŜƎŀƭ ƎǊƻǳƴŘǎ 
ƛƴ ǘƘŜ [ŀǿ ƻƴ tǳōƭƛŎ !ƎŜƴŎƛŜǎ όŜΦƎΦ tǊƛǾŀǘƛǎŀǘƛƻƴ !ƎŜƴŎȅύΦ ¢ƘŜ ŜǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ άǎǇŜŎƛŀƭ ŀƎŜƴŎƛŜǎέ Ƙŀǎ ŀ 
legal basis in special laws (lex specialis), e.g. Law on BIA ς Security Information Agency (Official Gazette RS, 
no. 42/02).  

Agencies may be given the power to issue normative acts to implement primary legislation in the relevant 
area. They have their own separate legal entity. The rules related to the state administration apply to a 
public agency with regard to the legality of its operations, professionalism, political neutrality, impartiality 
and other aspects (use of official language and script, etc.). As public entities, public agencies are entrusted 
with certain public administration authority, but they are not state administration organs. Public agencies 
are autonomous in their work and the government cannot directly instruct them.  

The Law on Agencies foresees the removal of the manager as the main mechanism for ensuring the 
accountability of an agency to the founding state or local administration authorities. The oversight of an 
agency is carried out through the appointment and dismissal of members of the management board and 
the director and through the approval of annual action and financial plans. Public agencies should be 
responsive to customers and users of their services, and transparency in the work of public agencies should 
be one of the main elements of their public accountability. In practice, however, the situation is quite 
different. A number of pre-existing organisations are now governed by this law (Privatisation, Development 
of SMEs, Tobacco, Spatial Planning, Commercial Registries, Medications and Medical Equipment, etc.). 

Agencies, as specific, ad hoc organisational forms of administrative technical services, proliferated in Serbia 
after 2000, allegedly as a response to the need for harmonising national legislation with that of the EU. The 
ǘŜǊƳ άŀƎŜƴŎȅέ ǿŀǎ ǳǎŜŘ ǘƻ ŘƛǎǘƛƴƎǳƛǎƘ ǘƘŜƳ ŦǊƻƳ ƻǘƘŜǊ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǎŜǊǾƛŎŜǎΣ ŀǎ ǘƘŜȅ ŘƛŦŦŜǊŜŘ ƛƴ ǘŜǊƳǎ ƻŦ 
ǘƘŜ ǘŀǎƪǎ ǘƘŜȅ ǿŜǊŜ ǘƻ ǇŜǊŦƻǊƳΣ ƛΦŜΦ ǘŜŎƘƴƛŎŀƭ ǘŀǎƪǎ ǿƛǘƘƻǳǘ ǇƻƭƛǘƛŎŀƭ ǎǳǇŜǊǾƛǎƛƻƴ όƛΦŜΦ άŀǘ ŀǊƳΩǎ-length from 
ǘƘŜ ƎƻǾŜǊƴƳŜƴǘέύΦ LƴƛǘƛŀƭƭȅΣ ǘƘŜ largest number of agencies was established in the form of administrative 
ǎŜǊǾƛŎŜǎΣ ŀƴŘ ǎǳōǎŜǉǳŜƴǘƭȅ ǎƻƳŜ ƻŦ ǘƘŜǎŜ ǎŜǊǾƛŎŜǎ ǿŜǊŜ ǎŜǘ ǳǇ ŀǎ ŜƛǘƘŜǊ ŀύ άŀƎŜƴŎƛŜǎέΣ ƛΦŜΦ ǎǇŜŎƛŀƭ 
organisations performing technical tasks related to the promotion of development in certain fields; or b) 
άǇǳōƭƛŎ ŀƎŜƴŎƛŜǎέ ǿƘƛŎƘΣ ƻƴ ǘƘŜ ōŀǎƛǎ ƻŦ ǎǇŜŎƛŀƭ ƭŜƎƛǎƭŀǘƛƻƴΣ ŀǇŀǊǘ ŦǊƻƳ ǇŜǊŦƻǊƳƛƴƎ ǘŜŎƘƴƛŎŀƭ ǘŀǎƪǎ ƛƴ ŎŜǊǘŀƛƴ 
fields, were entrusted with performing particular administrative tasks. Public agencies were also supplied 
with concrete authority to enact regulations as well as individual decisions. 

A number of agencies have not achieved the aims for which they were established (as was the case of the 
Agency for the Development of Local Self-Government Infrastructure and the Agency for Energy Efficiency). 
¢ƘŜ ǇƻƻǊ ǊŜǎǳƭǘǎ ƻŦ ǎƻƳŜ ŀƎŜƴŎƛŜǎ Ƴŀȅ ōŜ ŘǳŜ ǘƻ ǘƘŜ άŀǊǘƛŦƛŎƛŀƭέ ŘŜǘŀŎƘƳŜƴǘ ƻŦ ŀ ƴŀǊǊƻǿ ǎŜƎƳŜƴǘ ƻŦ 
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administrative tasks from the ministries to special organisational forms, the unsatisfactory communication 
of the agencies with their parent ministry, and the general lack of supervision. The poor results of the 
agencies may also be the result of the failure of ministries in policy formulation, drafting legislation and 
setting up managerial capabilities within the state administration. In general the government should be 
alarmed by the weak accountability of many public bodies and by the conspicuous lack of managerial 
capabilities in state administration organisations. The current administrative control, based on 
administrative inspectorates, seems to be rather formalistic and unconcerned with results. Inspectors are 
only concerned with legality and regularity, which is positive, but they could also be legally empowered to 
assess the efficiency and effectiveness of public organisations. 

2.4 Public Enterprises 

Public enterprises are regulated by the Law on Public Enterprises and Performing Activities of General 
Interest (Official Gazette RS, nos. 25/00, 25/02, 107/05, 108/05). The activities of public enterprises are 
autonomously regulated by their internal decisions ς statutes and other documents (article 17).  

The appointment of directors and members of the management board of the most significant public 
enterprises often reaches the spotlight of public controversy. The director (article 12) and members of the 
management board of public enterprises (article 14) are appointed by the founder (e.g. the republic, city, or 
ƳǳƴƛŎƛǇŀƭƛǘȅύΦ ¢Ŝƴǎƛƻƴǎ ǳǎǳŀƭƭȅ ǊƛǎŜ ōŜǘǿŜŜƴ ǇƻƭƛǘƛŎŀƭ ǇŀǊǘƛŜǎ ŀǎ ǘƘŜȅ ǎǘǊǳƎƎƭŜ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ǘƘŜƛǊ άǇŜƻǇƭŜέ 
are appointed, since public enterprise top management is not appointed in public competition procedures, 
but according to political party interests.  

2.5 Local Self-Governments 

The role of local self-governments in providing public services is regulated by the Constitution of Serbia as 
well as in the following laws: Law on Local Self-Government (Official Gazette RS, no. 129/07), Law on 
Territorial Organisation of the Republic of Serbia (Official Gazette RS, no. 129/07), Law on the Capital City of 
Belgrade (Official Gazette RS, no. 129/07), Law on Local Elections (Official Gazette RS no. 129/07) and Law 
on Local Self-government Finance (2006). According to the Law on Territorial Organisation, there are 150 
municipalities and 23 towns in Serbia.  

The Constitution specifies provincial autonomy and local self-government (article 176). There are three 
types of local self-government ς municipalities, towns and the City of Belgrade (article 188). The 
Constitution lists the competences of municipalities (which at the same time are the competences of towns 
ŀƴŘ ǘƘŜ /ƛǘȅ ƻŦ .ŜƭƎǊŀŘŜύΦ ά¢ƘŜ ƳǳƴƛŎƛǇŀƭƛǘȅ ǎƘŀƭƭΣ ǘƘǊƻǳƎƘ ƛǘǎ ōƻŘƛŜǎΣ ŀƴŘ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ ƭŀǿΥ 
regulate and provide for the performing and development of municipal activities; regulate and provide for 
the use of urban construction sites and business premises; be responsible for construction, reconstruction, 
maintenance and use of local network of roads and streets and other public facilities of municipal interest; 
regulate and provide for the local transport; be responsible for meeting the needs of citizens in the field of 
education, culture, health care and social welfare, child welfare, sport and physical culture; be responsible 
for development and improvement of tourism, craftsmanship, catering and commerce; be responsible for 
environmental protection, protection against natural and other disasters; protection of cultural heritage of 
the municipal interest; protection, improvement and use of agricultural land; perform other duties 
ǎǇŜŎƛŦƛŜŘ ōȅ ǘƘŜ ƭŀǿέ όŀǊǘƛŎƭŜ мфлύΦ 

The Law on Local Self-Government enumerates 39 original competences of municipalities (art. 20), thereby 
regulating the number of original constitutional municipal competences in greater detail. As in the 
Constitution (art. 178), this law also provides that the Republic may entrust particular administrative tasks 
to all or some of the municipalities if it is in the interest of more efficient and more rational realisation of 
the rights and duties of citizens and the fulfilment of the needs of their everyday life and work. Means for 
the realisation of the delegated tasks are provided in the budget (article 21). 

As mentioned above, the Constitution of Serbia does not make any substantial difference between 
municipalities and towns with regard to competences and the provision of services. However, there is a 
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specific feature introduced by the Law on Local Self-Governments that relates to the possibility of 
establishing a local (city) police force (article 24-2).  

According to the Law on the Capital City (article 8), the City of Belgrade performs the competences of both 
the municipality and the town, as established by the Constitution and the law. Belgrade has wider 
competences related to particular areas, such as water management, construction and reconstruction of 
streets and roads, city police and fire prevention. The City of Belgrade is also authorised by this law to 
establish television and radio stations.  

There has been no substantial change in local government responsibilities since 2004. Municipalities retain 
a wide range of communal and utility services, but a law establishing municipal rights to ownership of 
property is still missing, which causes difficulties in the management of communal and utility services. 
Some new pieces of legislation are under preparation, but are still not enacted, including a new law on local 
self-government (expected to regulate municipal ownership rights) and a new law on territorial 
organisation. The devolution of tax collection and tax administrative functions to local governments has 
produced mixed results because of poor political and technical management of the process. 

A Law on Local Public Finance was enacted in 2006 and came into effect along with the 2007 budgets. The 
law introduced an equalisation rule and determined the size of the General Grant pool that the national 
government allocates for general revenue of local governments. The law also gave a 40 % share of Personal 
Income Taxes collected in their jurisdictions to local governments and made property tax a local 
government own revenue. Unfortunately, the improvements in local finance in terms of adequacy, 
predictability and equity were short-lived14, as in the wake of the economic crisis the national government 
decided to suspend the law in 2009 and 2010, while maintaining some transfers of responsibilities and 
financial burdens to local self-governments (e.g. rising wages for pre-school teachers, creation of communal 
police forces, gender equality commissions, and youth offices) 

Serbia is among the few countries in Europe in which local self-government units do not possess property. 
The Constitution (Official Gazette RS, no. 98/06) stipulates that the Republic of Serbia regulates and 
protects property relations and all forms of property (article 97). The Constitution introduced a new type of 
property ς ǇǳōƭƛŎ ǇǊƻǇŜǊǘȅΣ ǿƘƛŎƘ ƛǘ ŘŜŦƛƴŜǎ ŀǎ άǎǘŀǘŜ ǇǊƻǇŜǊǘȅΣ ǇǊƻǇŜǊǘȅ ƻŦ ǘƘŜ ŀǳǘƻƴƻƳƻǳǎ ǇǊƻǾƛƴŎŜ ŀƴŘ 
property of local self-ƎƻǾŜǊƴƳŜƴǘ ǳƴƛǘǎέ όŀǊǘƛŎƭŜ усύΦ ¢ƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ŀƭǎƻ ŘƛǎǘƛƴƎǳƛǎƘŜǎ άǎǘŀǘŜ ǇǊƻǇŜǊǘȅέ 
from other types of property and provides that the property of the autonomous province and the property 
units of local self-government, as well as the mode of their use and disposal, are to be regulated by law 
(article 87). 

The current legislation, namely the Law on the Means in the Possession of the Republic of Serbia (Official 
Gazette RS, nos. 53/95 and 3/96), prescribes that all possessions used by the republic, autonomous 
province, city, municipality, public enterprise, public institutions, and other legal entities whose founder is 
the republic, autonomous province or unit of local self-government are owned by the state. The provisions 
of this law are not in compliance with the current Constitution and must therefore be corrected and 
harmonised. 

According to this law, municipalitieǎ ŀƴŘ ŎƛǘƛŜǎ Ƴǳǎǘ ƘŀǾŜ ǘƘŜ ŎƻƴǎŜƴǘ ƻŦ ǘƘŜ wŜǇǳōƭƛŎΩǎ 5ƛǊŜŎǘƻǊŀǘŜ ŦƻǊ 
Property for every action regarding property. This requirement lowers the efficiency of the utilisation of 
state property and limits the options for local self-government units to invest in modernisation, 
infrastructure and local development. Substantive local autonomy, to which Serbia is committed by having 
ratified the European Charter on Local Authorities in 2007, calls for the adoption of new legislation in this 
area. In 2008 in Belgrade and other cities, a public debate was held on the draft Law on Public Property, 
Property, and Other Property Rights of the Republic of Serbia, Autonomous Province and Units of Local 
Self-Government (prepared by the Ministry of Finance). The draft law had been in urgent parliamentary 
procedure in December 2008, but was subsequently withdrawn.  

                                                      
14

 {ŜŜ [ŜǾƛǘŀǎΣ ¢ƻƴȅ όhŎǘƻōŜǊ нлмлύΣ ά¢ƘŜ 9ŦŦŜŎǘǎ ƻŦ ǘƘŜ {ǳǎǇŜƴǎƛƻƴ ƻŦ {ŜǊōƛŀΩǎ [ŀǿ ƻƴ [ƻŎŀƭ DƻǾŜǊƴƳŜƴǘ CƛƴŀƴŎŜ ƻƴ ǘƘŜ 
Revenue and Expenditure Behavior of Local Governments: 2007-нллфέΣ ¦Ǌōŀƴ LƴǎǘƛǘǳǘŜ /ŜƴǘŜǊ ƻƴ LƴǘŜǊƴŀǘƛƻƴŀƭ 
Development and Governance, Washington DC [IDG Working Paper no. 2010-05], available at www.urban.org/publications. 

http://www.urban.org/publications
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The organisation of the administration seems to be excessively complex and confusing, which is 
detrimental to administrative transparency. In this regard, the passage of the Law on State 
Administration and the Law on State Agencies was a missed opportunity for increasing transparency in 
the organisational set-up of the state administration. There is no sufficient clarity concerning the 
distribution of administrative competencies amongst public authorities. The Law on State Administration 
could have provided a better basis for defining the roles of various institutions, but it adopted a rather 
confusing typology of public organisations. In addition, as detailed tasks of individual public 
administration bodies are prescribed by special laws regulating the various areas, it is not rare that 
competencies between different bodies overlap or contradict each other.  

A new and sounder state organisational policy would be useful in clarifying the responsibilities of the 
various administrative bodies and organisations, increasing transparency and strengthening 
accountability. Bringing to the fore a concern for transparency, efficiency, accountability and 
effectiveness of public policies and law implementation is a pressing need. 

The distinction is confusing between the various categories of existing public agencies, and this situation 
contributes to creating a rather opaque administrative environment. Furthermore, public agencies in 
general are producing poor results because of poor managerial capabilities. In addition, in practice they 
are unaccountable to the government, as the accountability mechanisms established in the legislation 
are rarely applied in practice. The administrative control based on administrative inspectorates seems to 
be rather formalistic and unconcerned with results. Inspectors are only concerned with legality and 
regularity, which is positive, but they could also be legally empowered to assess the efficiency and 
effectiveness of public organisations. 

Public enterprises are frequently used to finance political parties and sustain patronage networks, as they 
are outside the scope of the civil service legislation and are not controlled by the State Audit Institution. 
The lack of clear and precise legislation with regard to salaries and bonuses of officials in public 
enterprises and other public agencies leads to unmonitored spending of budget funds and to the partisan 
increase of salaries and financial bonuses for the top management, which usually are incommensurate 
with the results achieved.  

More clarity is needed concerning the transfer of competences and funds to local self-governments and 
the resolution of the problem of local property rights. 

3. Accountablity, Transparency and Predictability in the Sate Administration 

Accountability institutions of a constitutional character, such as the ombudsman, external audit institution, 
and general state prosecutor, still do not have sufficient powers to guarantee acceptable accountability 
standards and mechanisms. The Commissioner for the Access to Information of Public Importance and 
Personal Data Protection is becoming a key institution in promoting transparency and accountability, as it 
has now (since the May 2010 amendments to the Law) the power to impose fines in certain cases and can 
launch proceedings before misdemeanour courts and lodge criminal lawsuits for illegal collection of 
personal data. The Ombudsman has no sanctioning powers, but it can (as well as the Anti-Corruption 
Agency) propose the sanctioning of a public manager, including dismissal. The State Audit Institution 
became operational only in 2009, four years after its establishment by the Law on the State Audit 
Institution, and it produced its first report at the end of 2009. The effectiveness of the Anti-Corruption 
Agency, which has been operational since 1 January 2010, remains to be seen, but it is expected to take the 
lead in anti-corruption actions and initiatives.  

The quality of legislation also needs to be improved in order to enhance the rule of law and the 
accountability framework. The removal of outdated regulations through a comprehensive regulatory 
revision has been initiated, but this task has not yet been completed. There is therefore a need to improve 
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the management of the policy cycle15, strengthen the capacity of the Council for Regulatory Reform, and 
improve the co-ordination between bodies working on legislative projects.  

3.1 Accountability, State Liability and Compensation for Damages 

The existing legislation foresees the accountability of the bodies of the state administration ς accountability 
of the relevant minister to the government and of the government to parliament. To this end, ministries 
and special organisations all have to submit annual performance reports, giving an account of the 
implementation of their respective annual business plans, which are adopted in December for the following 
fiscal year. Overall, these reports are rather formalistic exercises, however. 

It is almost impossible to demand accountability in the absence of the capacity to take decisions or in an 
environment where the delegation of authority as a managerial tool is not used. The existing legal 
framework and the Law on Civil Servants regulate the accountability and direct liability of staff in the public 
administration. However, the implementation of the managerial accountability principle is limited, as 
hardly any responsibility is delegated to the staff, i.e. the minister signs nearly everything and often takes 
responsibility for even routine decisions. Since the staff are usually not empowered to take responsibility, it 
may take some time before they will think in accountability terms when preparing or taking decisions. 
Nevertheless, an amendment to the Law on Civil Servants (Official Gazette RS, no. 116/08) authorised the 
dismissal of a civil servant on the recommendation of the Protector of Citizens (Ombudsman). 

Article 35 of the 2006 Constitution establishes the right of citizens to obtain compensation for material or 
immaterial damages inflicted by the unlawful or irregular work of a state body, entities exercising public 
powers, or bodies of the autonomous provinces or local self-governments. Article 5 of the Law on State 
Administration states the liability of the state for damages caused to natural or legal persons by unlawful or 
improper operations of state administration authorities. The proceedings for recovery of damages caused 
to citizens or private legal persons by illegal acts or unlawful actions of public officials are decided, on the 
petition of the aggrieved party, by the regular district courts that have competence in the location where 
the damage occurred. This damage is compensated for by the state or local government in which the 
official who is deemed responsible for the damage is employed. The municipal or district courts of general 
jurisdiction also decide on lawsuits arising from contracts concluded between government administrative 
agencies and private physical or legal persons. 

The aggrieved party has the right to claim compensation directly from a civil servant when the damages 
were caused by him/her intentionally or as the result of gross negligence. In such cases, after the state or 
local government administration has compensated the third party for the damages caused, the 
administration may then ς within six months of the date of payment ς reclaim compensation from the civil 
servant. Therefore, the state or local government is entitled to recover any compensation paid for damages 
from the person whose unlawful or negligent action caused the damages. Objective liability without tort is 
unknown in the Serbian state liability regulations, however. Public officials discharging administrative 
duties are criminally liable before regular municipal or district courts, and they can be prosecuted without 
any previous hierarchical permission. 

Finally, according to article 46-3 of the Law on State Administration, a ministry cannot monitor the activities 
of another ministry, which in practice poses problems to those ministries with responsibilities on horizontal 
public management issues, such as the Ministry of Finance or the Ministry of Public Administration. 
Nevertheless, these ministries have control systems and inspectorates, which in fact monitor the activity of 
other ministries, despite the above-mentioned legal provision. This is an example, among many others, of 
defective law-drafting leading to inconsistencies in the legal framework. 

Managerial accountability is almost non-existent, as decisions are political decisions taken by ministers 
and politicians. There is no delegation of decision-making powers as a regular management tool.  

                                                      
15

 {ŜŜ {LDa!Ωǎ нлмм ŀǎǎŜǎǎƳŜƴǘ ǊŜǇort on Policy-making and Co-ordination in Serbia. 
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There seems to be a gap between the existing system of liability for damages caused by public 
administrations in Serbia and common standards set in EU Member States, as laid down in national 
legislation or as defined by the case law of the European Court of Justice, which also include state liability 
for damages caused in the case of the lawful and regular operation of public services (objective or strict 
liability without tort).  

3.2 Administrative Inspectorate 

The Law on State Administration contains a chapter on internal oversight. In this chapter, a distinction is 
ƳŀŘŜ ōŜǘǿŜŜƴ άǎǳǇŜǊǾƛǎƛƻƴ ƻŦ ǿƻǊƪέΣ άƛƴǎǇŜŎǘƻǊŀƭ ŎƻƴǘǊƻƭέ ŀƴŘ άƻǘƘŜǊ ŦƻǊƳǎ ƻŦ ǎǳǇŜǊǾƛǎƛƻƴ ǊŜƎǳƭŀǘŜŘ ōȅ ŀ 
ǎŜǇŀǊŀǘŜ ǎǘŀǘǳǘŜέΦ {ǳǇŜǊǾƛǎƛƻƴ ƻŦ ǿƻǊƪ ς the sole form of internal control regulated in this law ς has two 
main modalities: legality (compliance with and adequate implementation of laws and regulations pertaining 
ǘƻ ǘƘŜ ǎŜǊǾƛŎŜύ ŀƴŘ άǇǳǊǇƻǎŜέΦ ¢ƘŜ ǎŜŎƻƴŘ ƳƻŘŀƭƛǘȅ ŀƛƳǎ ǘƻ ŀǎǎŜǎǎ ǘƘŜ άŜŦŦƛŎƛŜƴŎȅΣ Ŏƻǎǘ-effectiveness and 
ǇǳǊǇƻǎŜŦǳƭƴŜǎǎέ ƻŦ ǘƘŜ ƻǊƎŀƴƛǎŀǘƛƻƴ ƻŦ ōǳǎƛƴŜǎǎ ŀƴŘ ŘŜŎƛǎƛƻƴ-making. Ministries are mainly responsible for 
both types of supervision with regard to integrated authorities and, if established by law, to special 
organisations as well.  

Specifically, the internal supervision of the work of the administration is addressed in article 45 of the Law 
ƻƴ {ǘŀǘŜ !ŘƳƛƴƛǎǘǊŀǘƛƻƴΦ άLƴǎǇŜŎǘƻǊŀƭ ŎƻƴǘǊƻƭέ is to be regulated by a separate law, which has not yet been 
enacted, although the Ministry of Public Administration and Local Self-Government is working on its 
preparation. An Administrative Inspectorate has been in operation since 1995, first within the Ministry of 
Justice and since 2003 within the Ministry of Public Administration and Local Self-Government. Inspectors 
are not concerned with exercising internal financial control or with ensuring the quality of public services, 
but only with the regularity and legality of administrative operations. Inspectors act according to an annual 
inspection plan, but they may also act upon the request of a citizen or civil servant. 

The competence of the Administrative Inspectorate embraces all public administrations (state and local 
administrations as well as judicial offices). These inspectors examine compliance with existing laws and 
regulations and the proper application of the Law on Civil Servants and the general Labour Law, the use of 
the official language and script, the use of the state stamp/seal, the electoral census, etc. Each inspection 
activity must result in minutes, which could contain, inter alia, a list of measures that the inspected state or 
local authority must take to rectify the irregularities that have been found. The Inspectorate is also 
competent to inspect court offices. The Administrative Inspectorate reports to a deputy minister of the 
Ministry of Public Administration and Local Self-Government.  

Heads of offices are personally liable to complȅ ǿƛǘƘ ǘƘŜ LƴǎǇŜŎǘƻǊŀǘŜΩǎ ǊŜǉǳƛǊŜƳŜƴǘǎΦ bƻƴ-compliance is 
administratively described as an abuse of power and may be considered as a criminal offense (articles 359 
and 361 of the Penal Code). Inspectorate minutes constitute presumptive evidence in court cases. 

Ministries and other central administration bodies do not have specific internal inspection services or units. 
Only the city of Belgrade has its own administrative inspectorate, which performs its functions with total 
separation and independence from the state inspectorate. There is usually co-operation between the 
Administrative Inspectorate and other state bodies, such as the state Ombudsman or existing municipal or 
provincial ombudsman institutions. 

The Administrative Inspection, as a supervisory instrument, is not aligned with European standards. The 
Law on State Administration (2005) prescribes that the operation of administrative inspection is to be 
regulated by a separate law. Currently, the provisions of the former Law on State Administration adopted in 
1992 (from articles 22-37 and article 92 regulating administrative inspections) are still applied.  

In order to modernise regulations on the supervision of administrative behaviour, the Ministry of Public 
Administration and Local Self-Government is working on the preparation of a new draft Law on 
Administrative Supervision and a draft Law on Inspection Supervision. Both of these drafts are expected to 
be adopted by the government in the near future. However, the scope of these draft laws is likely to create 
further confusion. The new draft Law on Administrative Supervision regulates the supervision of the 
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implementation of civil service legislation and also of the Law on Free Access to Information. The Law on 
Inspection Supervision regulates the operation of various kinds of inspections (financial, labour, etc.). 

Administrative supervision is currently performed by a sector of the Ministry of Public Administration and 
Local Self Government. The sector has 18 employees, including 15 inspectors, which is not sufficient to 
carry out all of its competencies effectively. The ministry hopes to increase the number of personnel to 
35-38 and to transform the current sector of the ministry into a separate directorate for administrative 
inspection. 

3.3 Administrative Procedures 

The Law on General Administrative Procedures is based on the former Yugoslav law of 1986, which in turn 
was based on the Austrian law of 1925. Some changes were made when the Federal Republic of Yugoslavia 
passed a new law in 1997. This law was last changed in 2001, when the regulations on penalties were 
amended. A completely new draft was produced in 2004 and submitted for public consultation, but it was 
never tabled in parliament. Comments from various sources, including SIGMA, were aimed at improving the 
draft and ensuring its alignment with European standards.  

The Law on General Administrative Procedures was amended in May 201016 in order to align it with the 
2006 Constitution and with the new court organisation introduced in January 2010. However, no 
substantive changes in the general administrative procedures were made by the amendments. These 
amendments do not deal with substantive issues related to administrative procedures but focus on 
terminology (e.g. article 20 of the amendments sǘŀǘŜǎ ǘƘŀǘ ǘƘŜ ǘŜǊƳ άŦŜŘŜǊŀƭ ƻǊ ǊŜǇǳōƭƛŎ ƎƻǾŜǊƴƳŜƴǘέ ƛǎ ǘƻ 
ōŜ ǎǳōǎǘƛǘǳǘŜŘ ōȅ ǘƘŜ ǘŜǊƳ άƎƻǾŜǊƴƳŜƴǘέύΦ IƻǿŜǾŜǊΣ ƻƴŜ ǎƛƎƴƛŦƛŎŀƴǘ ŀƳŜƴŘƳŜƴǘ όŀǊǘƛŎƭŜ ннύ ŘŜŀƭǎ ǿƛǘƘ ǘƘŜ 
changed procedure for decision-ƳŀƪƛƴƎ ŎƻƴŎŜǊƴƛƴƎ ŀ άǊŜǉǳŜǎǘ ŦƻǊ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ƭŜƎŀƭƛǘȅέΦ  

One of the key problems regarding the current legal framework for administrative decision-making is the 
existence of numerous special administrative procedures regulated by special laws. This situation further 
complicates and adversely affects the transparency of the decision-making process and poses problems for 
both citizens and the business community in their day-to-day activities. Numerous problems in this respect 
have occurred with regard to tax procedures. The Chamber of Commerce has recently established good 
co-operation with the Tax Administration regarding the introduction of the electronic filing of tax returns, 
which is expected to accelerate the process, increase transparency and reduce the costs of the business 
community in tax-related procedures.  

9ŦŦŜŎǘƛǾŜƭȅΣ ƴǳƳŜǊƻǳǎ ǎǇŜŎƛŀƭ ǎǳōǎǘŀƴǘƛǾŜ ƭŀǿǎ ǇǊŜǎŎǊƛōŜ άǎǇŜŎƛŀƭ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǇǊƻŎŜŘǳǊŜǎέΣ ǿƘƛŎƘ ƳŀƪŜ 
administrative decision-making confusing and hamper the application of the principle of legal certainty. It is 
true that since the year 2000, when the transition process in Serbia started, efforts have been made to 
modernise legislation and adjust it to the concept of a modern, free-market economy. The National Alliance 
for Local Economic Development (NALED) has identified over 200 excessive administrative procedures, 
ǿƘƛŎƘ ŀǊŜ ƛƴŘƛŎŀǘŜŘ ƛƴ b![95Ωǎ DǊŜȅ .ƻƻƪ L ŀƴŘ LLΦ ¢ƘŜǎŜ ǇǊƻŎŜŘǳǊŜǎ ǊŜǇǊŜǎŜƴǘ ŀ ǊŜŘǳƴŘŀƴǘ ōǳǊŘŜƴ 
imposed on businesses and also a barrier to business entry in the market. They also create additional costs, 
and their simplification would contribute to the creation of a more business-friendly environment17, which 
could serve as a means of promoting private investment and economic development. 

According to the Law on General Administrative Procedures, άǘƘŜ ƭŜƎŀƭ ǇǊƻǾƛǎƛƻƴǎΣ ǿƘƛŎƘ ŘǳŜ ǘƻ ǘƘŜ specific 
character of administrative matters in certain administrative domains provide for the necessary exceptions 
ǘƻ ǘƘŜ ǊǳƭŜǎ ƻŦ ǘƘŜ ƎŜƴŜǊŀƭ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǇǊƻŎŜŘǳǊŜΣ ǎƘŀƭƭ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ ōŀǎƛŎ ǇǊƛƴŎƛǇƭŜǎ ǎǇŜŎƛŦƛŜŘ ƘŜǊŜƛƴέ 
(article 3). These guarantees are provided through basic procedural principles, inter alia: the principle of 

                                                      
16

 Amendments to the Law on General Administrative Procedures, Official Gazette of the Republic of Serbia, no. 30/10. 

17
 {ŜŜ ½ŜƭƻǾƛŎΣ aƛƭŀƴ όWǳƭȅ нлмлύΣ ά/ƻǎǘ ƻŦ 5ƻƛƴƎ .ǳǎƛƴŜǎǎ ŘǳŜ ǘƻ 9ȄŎŜǎǎ ƻŦ !ŘƳƛƴƛǎǘǊŀǘƛǾŜ tǊƻŎŜŘǳǊŜǎέΣ b![95 ŀƴŘ ¦{!L5Σ 

Belgrade, available at 
http://www.naled-serbia.org/documents/lavirint/Cost%20of%20Excessive%20Administrative%20Procedures%20-%20FAE%
20analysis.pdf. 

http://www.naled-serbia.org/documents/lavirint/Cost%20of%20Excessive%20Administrative%20Procedures%20-%20FAE%20analysis.pdf
http://www.naled-serbia.org/documents/lavirint/Cost%20of%20Excessive%20Administrative%20Procedures%20-%20FAE%20analysis.pdf
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legality in administrative decision-making; the principle of the protection of civil rights and the protection 
of public interest; the principle of efficiency; the principle of truth; the principle of conducting hearings; the 
principle of admission of evidence; the principle of autonomous decision-making; the principle of higher 
instance (the right of appeal); the principle of finality of decisions; the principle of cost-effectiveness and 
the principle of assistance to the parties (articles 5-15).  

The existing law regulates the basic principles of administrative procedures, but it is rather complicated and 
creates lengthy procedures with uncertain outcomes. In addition, as indicated above, numerous special 
administrative procedures are regulated by special laws, which further complicate administrative 
decision-making processes and, more generally, adversely affect the transparency of public decisions and 
legal certainty in administrative decision-making. Moreover, several issues that are important for a modern 
administration are not regulated in the law, such as issues linked to electronic tools or certain legal 
constructs.  

¢ƘŜ ƭŀǿ ǊŜƎǳƭŀǘŜǎΣ ƛƴ ǎǇŜŎƛŀƭ ǇǊƻǾƛǎƛƻƴǎΣ ǘƘŜ άƛƴǎǇŜŎǘƛon of documents and information on progress of the 
ǇǊƻŎŜŘǳǊŜέΣ ǿƘŜǊŜōȅ άǘƘŜ ǇŀǊǘƛŜǎ ǿƛǘƘ ŀ ƭŜƎŀƭ ƛƴǘŜǊŜǎǘ ƘŀǾŜ ǘƘŜ ǊƛƎƘǘ ǘƻ ƛƴǎǇŜŎǘ ǘƘŜ ŎŀǎŜ ŦƛƭŜǎ ŀƴŘ ǘƻ ǿǊƛǘŜ 
Řƻǿƴ ƻǊ ǇƘƻǘƻŎƻǇȅ ǘƘŜ ƴŜŎŜǎǎŀǊȅ ŘƻŎǳƳŜƴǘǎ ŀǘ ǘƘŜƛǊ ƻǿƴ ŜȄǇŜƴǎŜΦ όΧύ¢ƘŜ ŀǳǘƘƻǊƛǘȅ Ƴŀȅ ǊŜǉǳŜǎǘ ǘƘŜ 
requesting persons to provide a written or oral explanation of the existence of their legal interest. An 
ŀǇǇŜŀƭ Ƴŀȅ ōŜ ŦƛƭŜŘΦέ όŀǊǘƛŎƭŜ тлύ 

The law sets out an obligation of public authorities to inform the interested party of his/her right to appeal: 
ά²Ǌitten decisions shall contain the preamble, wording (text), rationale, notice of legal remedy, name of 
the authority, number and date of the decision, signature of the officer and stamp of the authority. In the 
cases provided for under the law or other regǳƭŀǘƛƻƴΣ ŘŜŎƛǎƛƻƴǎ ƴŜŜŘ ƴƻǘ Ŏƻƴǘŀƛƴ ŀƭƭ ƻŦ ǘƘƻǎŜ ŜƭŜƳŜƴǘǎέ 
(article 196). Moreover, the right to be informed of the right to appeal is ensured by the principle of 
assistance to the parties (article 15). 

The Serbian administrative procedure applies the principle of double instance within the administration. 
Citizens have the right to request the review of an administrative act by a supervisory agency, and this 
review is also an essential precondition for filing an administrative lawsuit in court. Individual decisions or 
rulings of state administration authorities addressed to specific parties can be appealed and overruled 
through a timely internal recourse. If the decision was taken by a minister, the adjudication of the internal 
appeal belongs to the government. A consequence of this double administrative instance before going to 
court is that the subject matter of an administrative dispute is most frequently an administrative act 
decided in the second instance. 

Nevertheless, an administrative act decided in the first instance may become final and as such constitute 
the subject matter of an administrative dispute if the petition to the second-instance administrative 
authority in specific matters is expressly precluded by law or if the rules of organisation of the agency 
whose administrative act is in question do not provide for administrative review. 

The Serbian Government, through the Ministry of Public Administration and Local Self-Government, is 
currently preparing a new draft Law on Administrative Procedures, which is expected to be finalised by 
mid-2011. The objectives of the new law are to simplify the current cumbersome and detailed rules of 
procedure, reduce the number of special procedures, align administrative decision-making more clearly 
with European democratic principles, and introduce modern, electronic means of communication. 

The 1997 Law on Administrative Procedures is obsolete and does not meet democratic standards for 
administrative decision-making. The administrative decision-making system needs to be reformed so that 
it is more reliable and efficient and capable of providing legal certainty for businesses and citizens at 
large. It should also facilitate the delegation of decision-making as a managerial tool.  

The upcoming law needs to provide higher legal standards ς by better balancing the protection of 
individual versus public interests ς and to attain a closer alignment with European principles of 
administrative decision-making, especially in terms of more solid legal certainty. The new law should also 
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set out the basis for the introduction of electronic administrative procedures and for the transposition of 
certain principles, as required by the 2006 EC Directive on Services18. 

3.4 Judicial Review of Administrative Acts 

The legality of individǳŀƭ ŀŎǘǎ ƻŦ ǇǳōƭƛŎ ŀƴŘ ŘŜƭŜƎŀǘŜŘ ŀǳǘƘƻǊƛǘƛŜǎ ǘƘŀǘ ƛƳǇƛƴƎŜ ǳǇƻƴ ǊƛƎƘǘǎΣ ŘǳǘƛŜǎ ƻǊ άƭŜƎŀƭƭȅ 
ƎǊƻǳƴŘŜŘ ƛƴǘŜǊŜǎǘǎέ ƛǎ ŀƭǿŀȅǎ ǎǳōƧŜŎǘ ǘƻ ƧǳŘƛŎƛŀƭ ǊŜǾƛŜǿ όŀǊǘƛŎƭŜ мфу ƻŦ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴύΦ ²ƛǘƘƛƴ ǘƘŜ {ŜǊōƛŀƴ 
legal context19Σ ǘƘŜ ǘŜǊƳ άŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŀŎǘέ ŘƻŜǎ ƴƻǘ refer to all acts of public authorities, but only to 
ƛƴŘƛǾƛŘǳŀƭ ŀŎǘǎΥ ά/ƻƴǎŜǉǳŜƴǘƭȅΣ ƴƻǊƳŀǘƛǾŜ ŀŎǘǎ όǊǳƭŜǎύΣ ƳŀǘŜǊƛŀƭ ŀŎǘǎΣ ŀƴŘ ŎƻƴǘǊŀŎǘǎ Ŏŀƴƴƻǘ ŎƻƴǎǘƛǘǳǘŜ ǘƘŜ 
subject matter of administrative lawsuits because they are not administrative acts by definition, even 
though they are acts of public administration. An unlawful material act of government administration or a 
contract may be challenged in a regular civil or commercial lawsuit. A normative act (rule) of the 
administration or some other government agency cannot be directly challenged in an administrative 
judicial actionέ20.  

A Law on Administrative Disputes ς LAD (judicial review of administrative decisions) was passed in 
December 2009, but it should be considered as a missed opportunity for creating a European-like 
administrative justice system. The law was hastily prepared, without the necessary consultation and 
in-depth comparison with the basic rule-of-law tenets that a democratic state should respect and 
guarantee. The new LAD is one example of how time pressures directly obstruct good results in the 
legislative process. This piece of legislation, the development of which required several years in some of the 
άƻƭŘέ 9¦ aŜƳōŜǊ {ǘŀǘŜǎΣ ƘŀŘ ǘƻ ōŜ ŘǊŀŦǘŜŘ ǿƛǘƘƛƴ ŀ ŦŜǿ ƳƻƴǘƘǎΦ ¢ƘŜ ŜƴŘ ǇǊƻŘǳŎǘ ǘǳǊƴǎ ƻǳǘ ǘƻ ōe 
unsatisfactory. It is true that the new law achieves a remarkable level of administrative justice, but it still 
requires a thorough review to bring the administrative court system completely into line with EU standards. 
One of the problems facing the implementation of the new LAD is the unnecessary length of certain 
procedures in the preliminary phase of the trial. According to the Ministry of Public Administration and 
Local Self-Government, in 2011 and 2012 the application of the law will be closely monitored and by the 
end of that period the ministry will decide whether any amendments are necessary. 

The new Law on the Organisation of Courts (Official Gazette RS, no. 116/08) provides that one type of court 
of special jurisdiction is the Administrative CouǊǘΥ ά¢ƘŜ !ŘƳƛƴƛǎǘǊŀǘƛǾŜ /ƻǳǊǘ ŀŘƧǳŘƛŎŀǘŜǎ ƛƴ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ 
disputes. The Administrative Court also performs other tasks set forth by law. The Administrative Court is 
established for the territory of Serbia with seat in Belgrade, but can have departments oǳǘǎƛŘŜ ǘƘŜ ǎŜŀǘέ 
(articles 29, 13). This law also states that the Supreme Court of Cassation is the court of the highest 
instance (article 12) and is the immediately higher instance to the Administrative Court. Misdemeanour 
courts also review, in misdemeanour proceedings, decisions passed by administrative authorities (article 
27).  

The Administrative Court was established and started operations on 1 January 2010. It took over the cases 
from the Constitutional Court dealing with the legality of administrative decisions. The Administrative Court 
is staffed by 33 main judges plus a president, and it also has an assistant judge for each of the main judges. 
Assistant judges prepare the decisions of the court. This arrangement is an important improvement 
compared to the previous situation, where the administrative section of the Supreme Court had only 15 
ƧǳŘƎŜǎ ŀƴŘ ŀ ƭŜǎǎŜǊ ƴǳƳōŜǊ ƻŦ ŀǎǎƛǎǘŀƴǘǎΦ hǾŜǊŀƭƭΣ ǘƘŜ ƴǳƳōŜǊ ƻŦ ƧǳŘƎŜǎ ŜƴǾƛǎŀƎŜŘ ōȅ ǘƘŜ /ƻǳǊǘΩǎ wǳƭŜōƻƻƪ 
on Internal Organisation and Systematisation is 36 judges, including the Court President. ¢ƘŜ /ƻǳǊǘΩǎ 
equipment (computers and legal database) has also improved.  

The Administrative Court took over a large number of cases from the administrative section of the former 
Supreme Court and from the administrative sections of former county courts, which amounted to 18,000 

                                                      
18

 Directive 2006/123/EC. 

19
 See ±ǳőŜǘƛŏΣ 5ŜƧŀƴ όнллрύΣ ά{ŜǊōƛŀƴ WǳŘƛŎƛŀƭ wŜǾƛŜǿ ƻŦ !ŘƳƛƴƛǎǘǊŀǘƛǾŜ !Ŏǘǎ ŀƴŘ 9ǳǊƻǇŜŀƴ {ǘŀƴŘŀǊŘǎ ŦƻǊ !ŘƳƛƴƛǎǘǊŀǘƛǾŜ 

5ƛǎǇǳǘŜǎέ ƛƴΥ Facta Universitatis, Series Law and Politics, Vol. 3, No. 1, pp. 73-90. 

20
 Ibid., page 75. 
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cases. In the course of 2010 the inflow of new cases was also very high, amounting to 16,048. The Court 
managed to adjudicate on 13,843 cases in 2010, which was quite an achievement. Judges agreed to first 
resolve cases dating from 2007 and 2008, and they accomplished this objective by the end of 2010. There is 
a plan to resolve in the first half of 2011 all cases that were initiated in 2009. In this way, the current 
backlog of cases will be significantly reduced. However, the reduction of the backlog will require very 
strong efforts by all of the judges and their assistants. 

In its first year of existence the level of compliance of administrative authorities with Administrative Court 
rulings was deemed to be satisfactory by the administrative judges themselves. The Court can impose fines 
on those managers of administrative bodies who do not comply with the rulings of the Court. However, 
even if administrative judges are independent according to the Constitution and the law, politicians tend 
too often to lambast publicly the rulings of the Court when they are not favourable to their interests, a 
practice that should be precluded for the sake of preserving the independence of the judiciary. 

The access to justice may be difficult for those who do not possess sufficient financial resources, as even if 
ǘƘŜ /ƻǳǊǘ Ƴŀȅ ǿŀƛǾŜ ǘƘŜ ǇŀȅƳŜƴǘ ōȅ ŀƴ ŀǇǇƭƛŎŀƴǘ ƻŦ ǘƘŜ /ƻǳǊǘΩǎ ŦŜŜΣ ƛǘ Ŏŀƴƴƻǘ ŜȄŜƳǇǘ ǘƘŜ ŀǇǇƭƛŎŀƴǘ ŦǊƻƳ 
paying his lawyer, and the state does not provide any subsidy in such cases. 

In broad terms, among the main shortcomings of the LAD are its too narrow scope and the lack of clarity as 
to whether or not the law awards full jurisdiction to the Administrative Court. 

The scope of the LAD is addressed in its articlŜ о ǿƘŜƴ ǊŜŦŜǊǊƛƴƎ ǘƻ άŦƛƴŀƭ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŀŎǘǎέ όǇŀǊŀƎǊŀǇƘǎ 
мŀƴŘ оύΣ άƻǘƘŜǊ ƛƴŘƛǾƛŘǳŀƭ ŀŎǘǎέ όǇŀǊŀƎǊŀǇƘ оύ ŀƴŘ άƻǘƘŜǊ ŀŎǘǎ ŀƎŀƛƴǎǘ ǿƘƛŎƘ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŘƛǎǇǳǘŜǎ Ŏŀƴ ōŜ 
ƛƴƛǘƛŀǘŜŘέ όǇŀǊŀƎǊŀǇƘ оŘύΦ CǳǊǘƘŜǊƳƻǊŜΣ ǎƻƳŜ ƻǘƘŜǊ ǇǊƻǾƛǎƛƻƴǎΣ ǎǳŎƘ ŀǎ ŀǊǘƛŎƭŜ п όŘŜŦƛnition of the 
administrative act), article 5 (definition of an administrative matter), and articles 11 to 16. According to 
ǘƘŜǎŜ ǊŜƎǳƭŀǘƛƻƴǎΣ ǘƘŜ ǎŎƻǇŜ ƻŦ ǘƘŜ [!5 ǎŜŜƳǎ ǘƻ ƛƴŎƭǳŘŜ ƻƴƭȅ άŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŀƴŘ ƛƴŘƛǾƛŘǳŀƭ ŀŎǘǎέ ŀƴŘ 
unilateral administrative decisions.  

However, in order to ensure legal protection against all administrative actions, judicial review needs to 
encompass not only administrative acts but also administrative contracts and any other administrative 
action executed under administrative law ǘƘŀǘ ƛǎ ǊŜƭŀǘŜŘ ǘƻ ŎƛǘƛȊŜƴΩǎ ǊƛƎƘǘǎΣ ŘǳǘƛŜǎ ŀƴŘ ƭŜƎŀƭ ƛƴǘŜǊŜǎǘǎΣ ǎǳŎƘ 
as delivery of information, warning, reporting, publication of expert opinions, or matters dealing with 
complaints or petitions of citizens. Moreover, administrative inaction (administrative silence) should be 
referred to in the legal text as a form of administrative decision, which it should be possible to review 
before the court. Finally, legal protection against general regulatory acts through judicial review is not 
provided by the LAD, and it should be.  

CǳǊǘƘŜǊƳƻǊŜΣ ƛƴ {ŜŎǘƛƻƴ о ƻŦ ǘƘŜ [!5Σ άwǳƭƛƴƎǎ ƛƴ ŀ 5ƛǎǇǳǘŜ ƻŦ [ƛƳƛǘŜŘ WǳǊƛǎŘƛŎǘƛƻƴέΣ ŀǊǘƛŎƭŜ пн ǎǘŀǘŜǎΥ άLŦ ǘƘŜ 
complaint is granted, the court shall annul the contested administrative act in full or partially and shall 
return the case to the competent authority for repeated decision, except when in such a situation no new 
act is needed. This paragraph means that in proceedings for annulment the judge cannot decide on his/her 
own the action to be taken to satisfy the litigant. The judge cannot order the administration to take certain 
measures to give full effect to his/her decision but must ask the administration to adopt a new decision. 
The administration is therefore obliged to take a new decision, which takes more time, and this new 
ŘŜŎƛǎƛƻƴ Ƴŀȅ ƴƻǘ ōŜ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ ƧǳŘƎƳŜƴǘΦ ¢ƘŜ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΩǎ ŘŜƭŀȅ ƻǊ ŦŀƛƭǳǊŜ ǘƻ ŀǇǇƭȅ ǘƘŜ 
judgment would impose on the complainant the obligation to file a new complaint in court. 

{ŜŎǘƛƻƴ п ƻŦ ǘƘŜ [!5Σ άwǳƭƛƴƎǎ ƛƴ ŀ 5ƛǎǇǳǘŜ ƻŦ Cǳƭƭ WǳǊƛǎŘƛŎǘƛƻƴέΣ ŜǎǘŀōƭƛǎƘŜǎ ǘƘŀǘ άa dispute of full jurisdiction 
shall be excluded when the subject of the administrative dispute is an administrative act adopted under a 
ŘƛǎŎǊŜǘƛƻƴŀǊȅ ŀǎǎŜǎǎƳŜƴǘΦέ όŀǊǘƛŎƭŜ поύΦ ¢Ƙƛǎ ƭƛƳƛǘŀǘƛƻƴ ƻŦ ǘƘŜ ƧǳǊƛǎŘƛŎǘƛƻƴ ƻŦ ǘƘŜ ŎƻǳǊǘ ƛǎ ǿƻǊǊȅing. Indeed, 
discretionary issues are per se those issues where the latitude of action opens the door to arbitrariness. 

These LAD provisions seem to be in opposition with the right to a fair trial. Indeed, article 6 of the European 
Convention on Human Righǘǎ ǇǊƻǾƛŘŜǎ ǘƘŜ ŘŜǘŀƛƭŜŘ ǊƛƎƘǘ ǘƻ ŀ ŦŀƛǊ ǘǊƛŀƭΣ ƛƴŎƭǳŘƛƴƎ ǿƛǘƘƛƴ άǊŜŀǎƻƴŀōƭŜ ǘƛƳŜέΦ 
According to this article, the court must decide all questions of fact and law raised by the complaint, and 
the ruling of the court must also be fully implemented. 
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In ChaptŜǊ ±LL ƻŦ ǘƘŜ [!5Σ {ŜŎǘƛƻƴ м ƻƴ ά9ǎǘŀōƭƛǎƘƛƴƎ ŦŀŎǘǎέΣ ƛƴ ǇŀǊǘƛŎǳƭŀǊ ƛǘǎ ŀǊǘƛŎƭŜ орΣ ǇǊŜǾŜƴǘǎ ǘƘŜ 
Administrative Court from holding full jurisdiction on facts. According to paragraph 3 of this article, the 
Administrative Court has to return the matter to the administrative body for a review of the factual 
situation if doubts arise on the correctness of facts established in the administrative procedure. However, 
article 6 of the European Convention on Human Rights (ECHR) requires that in principle evidence has to be 
produced before the court by the parties and can be challenged by them. In order to meet this 
requirement, administrative courts shall not only be entitled to establish the facts of a case themselves but 
shall be obliged to do so ex officio if the facts are not clear or are disputed. As a consequence, hearings of 
the parties before courts of first instance shall in principle be mandatory, which according to article 30 of 
the LAD is not the case, since, as a rule, the decision to hold a hearing is left to the discretion of the 
Administrative Court.  

It is not clear whether, and to what extent, article 38 of the LAD entitles the Administrative Court to take 
ǊŜŦƻǊƳŀǘƻǊȅ ŘŜŎƛǎƛƻƴǎΦ ¢ƘŜ ǉǳŜǎǘƛƻƴ άǊŜŦƻǊƳŀǘƻǊȅ ƛƴǎǘŜŀŘ ƻŦ ƻƴƭȅ Ŏŀǎǎŀǘƛƻƴ ǇƻǿŜǊέ ŀǊƛǎŜǎ ƛŦ ǘƘŜ Court 
concludes that an administrative body has illegally refused to issue an administrative act in favour of a 
citizen (e.g. building permit). If the Court can only repeal (annul) the challenged administrative act (i.e. 
cassation decision) and return the case to the administrative body, very often the case is sent back to the 
Court, and in some cases even several times, which leads to a so-ŎŀƭƭŜŘ άǇƛƴƎ-ǇƻƴƎ ŜŦŦŜŎǘέΣ ǿƘƛŎƘ Ƙŀǎ 
damaging effects on the economy of the process and on the legal certainty of decisions taken by state 
powers.  

This issue should be clarified, not only because the reduction in the number of incoming cases and the 
ŜŦŦƛŎƛŜƴŎȅ ƻŦ ŎƻǳǊǘ ǇǊƻŎŜŘǳǊŜǎ ŀǊŜ ŀǘ ǊƛǎƪΣ ōǳǘ ŀōƻǾŜ ŀƭƭ ōŜŎŀǳǎŜ ǘƘŜ ŜŦŦŜŎǘƛǾŜ ƭŜƎŀƭ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ŎƛǘƛȊŜƴǎΩ 
rights requires that the Administrative Court is competent to order an administrative body to render the 
requested administrative act (i.e. reformatory decision) or even that the Court itself takes a reformatory 
decision. Article 38 does not clearly regulate this problem. Paragraphs 3 and 4 of this article seem to allow 
ǘƘŜ /ƻǳǊǘ άǘƻ ǎŜǘǘƭŜ ǘƘŜ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ƛǎǎǳŜǎέΣ ǿƘŜǊŜŀǎ ǇŀǊŀƎǊŀǇƘ у ǊŜŦŜǊǎ ǘƻ άǊŜǇŜŀǘƛƴƎ ǘƘŜ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ 
ǇǊƻŎŜŘǳǊŜέΦ ¢ƘŜ ŀǊǘƛŎƭŜ ŘƻŜǎ ƴƻǘ ŎƭŜŀǊƭȅ ƛƴŘƛŎŀǘŜ ǿƘŀǘ ǘƘŜ ƎŜƴŜǊŀƭ ǊǳƭŜ όǊŜŦƻǊƳŀǘƻǊȅ ŘŜŎƛǎƛƻƴΚ) is or what 
the legal conditions are for an exception to the general rule. 

The LAD should be reviewed in 2013 so as to broaden its scope, ensure full jurisdiction on facts and law, 
and regulate mandatory hearings with more precision, among other concerns. Likewise, clarification is 
needed regarding the competence of the Administrative Court to take reformatory decisions. These 
amendments would better align the LAD with European standards, especially those derived from article 6 
of the ECHR. 

3.5 The Ombudsman (Civic Protector) 

The Serbian Constitution of 1991 did not recognise the Ombudsman as having a constitutional standing. 
¢ƘŜ нллс /ƻƴǎǘƛǘǳǘƛƻƴ ŀǿŀǊŘǎ ǘƘŀǘ ǎǘŀƴŘƛƴƎ ǘƻ ǘƘŜ hƳōǳŘǎƳŀƴ ƛƴ ŀǊǘƛŎƭŜ моуΣ ǿƘŜǊŜ ǘƘŜ άŎƛǾƛŎ ŘŜŦŜƴŘŜǊ ƛǎ 
described as an independent ǎǘŀǘŜ ōƻŘȅ ǿƘƛŎƘ ǎƘŀƭƭ ǇǊƻǘŜŎǘ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘǎ ŀƴŘ ƳƻƴƛǘƻǊ ǘƘŜ ǿƻǊƪ ƻŦ ǇǳōƭƛŎ 
administration bodies, of the body in charge of legal protection of propriety rights and interests of the 
Republic of Serbia, as well as other bodies and organisations, companies and institutions to which public 
ǇƻǿŜǊǎ ƘŀǾŜ ōŜŜƴ ŘŜƭŜƎŀǘŜŘέΦ ¢ƘŜ hƳōǳŘǎƳŀƴ ŘƻŜǎ ƴƻǘ ƘŀǾŜ ǘƘŜ ŀǳǘƘƻǊƛǘȅ ǘƻ ƳƻƴƛǘƻǊ ǘƘŜ ǿƻǊƪ ƻŦ ǘƘŜ 
National Assembly, the President of the Republic, the government, the Constitutional Court, courts and 
ǇǳōƭƛŎ ǇǊƻǎŜŎǳǘƻǊΩǎ offices.  

The Ombudsman, or Protector of Citizens, is appointed and dismissed by the National Assembly and is 
ŀŎŎƻǳƴǘŀōƭŜ ǘƻ ƛǘΦ !ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ±ŜƴƛŎŜ /ƻƳƳƛǎǎƛƻƴ ƻŦ ǘƘŜ /ƻǳƴŎƛƭ ƻŦ 9ǳǊƻǇŜΣ άƛǘ ƛǎ ǊŜƎǊŜǘǘŀōƭŜ ǘƘŀǘ ǘƘŜǊŜ 
is no protection of the Civic Defender [Protector of Citizens] against unjustified preterm dismissal by the 
National Assembly. While the Civic Defender [Protector of Citizens] should indeed present reports to the 
National Assembly, it seems questionable to state that the National Assembly supervises the Civic Defender 
[Protector of Citizens] (see Article 99) and that the Civic Defender [Protector of Citizens] shall account for 
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Ƙƛǎκ ƘŜǊ ǿƻǊƪ ǘƻ ǘƘŜ bŀǘƛƻƴŀƭ !ǎǎŜƳōƭȅέ21. This is especially questionable if this accountability is understood 
as the possibility of early removal of the incumbent from office for reasons that are not foreseen in the law. 
Unfortunately, the 2010 Law on the National Assembly (article 15) insists on this relationship of 
subordination of the Ombudsman to parliament.  

The current Law on the Ombudsman predates the 2006 Constitution, as it was adopted in September 2005. 
According to provisions in the law, parliament was to have appointed the Ombudsman within six months of 
adoption of the law (i.e. by January 2006), but this appointment did not occur until June 2007, and the 
appointed Ombudsman took office in July 2007. The number of complaints lodged with the Ombudsman 
rose steadily from 406 in 2007 to 2,650 in 2010, of which 41% referred to general human rights and 38.5% 
to issues related to good governance22. 

The Ombudsman has jurisdiction in two main areas: human and minority rights and freedoms (it is in this 
area where overlaps and conflicts of competence with the Commissioner for Equality may occur, see 
above) and the functioning of the administration in all areas dependent on the executive branch of the 
ƎƻǾŜǊƴƳŜƴǘΦ ¢ƘŜ hƳōǳŘǎƳŀƴΩǎ ǊŜƳƛǘ ŘƻŜǎ ƴƻǘ ƛƴŎƭǳŘŜ ƧǳŘƛŎƛŀƭ ƻŦŦƛŎŜǎΦ ¢ƘŜ hƳōǳŘǎƳŀƴ Ŏŀƴ ŘŜŎƛŘŜΣ ƻƴ Ƙƛǎ 
own, to initiate investigations. The creation in March 2009 of the Commissioner for the Protection of 
Equality may be the source of some confusion for the general public because of the rather overlapping 
responsibilities of the Commissioner and the Ombudsman. 

Most complaints registered with the Ombudsman refer to shortcomings in the public administration (lack 
of administrative response, lengthy administrative and court procedures, pension rights, passports, identity 
ŎŀǊŘǎΣ ƴŀǘǳǊŀƭƛǎŀǘƛƻƴΣ ǇƻƻǊ ǘǊŜŀǘƳŜƴǘ ƛƴ ǇǊƛǎƻƴǎΣ ƭŀōƻǳǊ ǊŜƭŀǘƛƻƴǎΣ ŜǘŎΦύΦ ¢ƘŜ ŀƴŀƭȅǎƛǎ ƻŦ ŎƛǘƛȊŜƴǎΩ ŎƻƳǇƭŀƛƴǘǎ 
lodged with the Ombudsman should be a source of serious reflection on the social demand for 
administrative reform and also for judicial reform because, even if the Ombudsman has no competence to 
deal with complaints against the judiciary, most complaints refer to the malfunctioning of the court system. 
In fact, the Ombudsman is preparing a sort of Code of Good Governance, which has already been submitted 
to the Speaker of the National Assembly for consideration. The Law on the National Assembly (Official 
Gazette, 26 February 2010) establishes (article 58) the obligation of parliament to consider and discuss the 
reports of the Ombudsman as well as those of other independent bodies. However, it is difficult to see how 
this obligation will be enforced in case of non-compliance by parliament. 

¢ƘŜ hƳōǳŘǎƳŀƴΩǎ hŦŦƛŎŜ Ƙŀǎ ǘŜƳǇƻǊŀǊƛƭȅ ƻǾŜǊŎƻƳŜ ƛǘǎ ŎŀǇŀŎƛǘȅ ǎƘƻǊǘŀƎŜ ōȅ ŘŜƭŜƎŀǘƛƴƎ ŎŜǊǘŀƛƴ ŎŀǎŜǎ ǘƻ 
provincial and local ombudsman institutions appointed by cities/towns or municipalities. The Local 
Government Act of 2002 provided the legal basis and the possibility for units of local self-government to 
establish a civic defender or ombudsman to protect individual and collective rights and interests of citizens 
and to conduct overall control of administrative functioning. This law envisages the possibility, not the 
obligation, of establishing civic defenders at local self-government level, but only if such an institution is 
considered to be necessary and if it is possible to be financed by the local self-government. The institution 
of local ombudsman may add to the confusion with regard to bodies that are responsible for protecting 
human rights if their relationships are not properly managed. 

Constitutionally (article 138-мύΣ ǘƘŜ wŜǇǳōƭƛŎΩǎ hƳōǳŘǎƳŀƴ Ƙŀǎ ǘƘŜ ŎƻƳǇŜǘŜƴŎŜ ǘƻ Ƴƻƴƛtor provincial and 
local government administrations. Legal regulations have not yet set out in full the relationship between 
local self-ƎƻǾŜǊƴƳŜƴǘ ƻƳōǳŘǎƳŜƴ ŀƴŘ ǘƘŜ wŜǇǳōƭƛŎΩǎ hƳōǳŘǎƳŀƴΦ 9ǎǎŜƴǘƛŀƭƭȅ ǘƘŜȅ ōƻǘƘ ƘŀǾŜ ǘƘŜ ǎŀƳŜ 
attributions, i.e. protection of human rights and supervision of the administration. Their work is 
complementary with regard to a violation of human rights at either local or state level. It is often impossible 
ǘƻ ŎƭŜŀǊƭȅ ŘƛǎǘƛƴƎǳƛǎƘ ƭƻŎŀƭ Ǿƛƻƭŀǘƛƻƴǎ ƻŦ ŎƛǘƛȊŜƴǎΩ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛŦ ǘƘŜǎŜ Ǿƛƻlations were caused by decisions 

                                                      
21

 {ŜŜ ±ŜƴƛŎŜ /ƻƳƳƛǎǎƛƻƴΩǎ Opinion on the Constitution of Serbia, Opinion No. 495/2006 adopted by the Commission at its 
70

th
 plenary session, Venice, 17-18 March 2007 [CLD-AD(2007)004, page 13]. 

22
 {ŜŜ ά!ƴǎǿŜǊǎ ǘƻ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴ vǳŜǎǘƛƻƴƴŀƛǊŜέ όWŀƴǳŀǊȅ нлммύΣ ŀǾŀƛƭŀōƭŜ ƻƴ ǘƘŜ ǿŜōǎƛǘŜ ƻŦ the Serbian 

European Integration Office (http://www.seio.gov.rs/code/navigate.asp?Id=20).  
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and actions of state administrative authorities23. There are real possibilities of mutual encroachment 
between ombudsman institutions at the various levels and the Commissioner for Equality. This problem has 
to be worked out carefully if these institutions are to perform smoothly.  

¢ƘŜ hƳōǳŘǎƳŀƴΩǎ hŦŦƛŎŜ ƛǎ ǎŀǘƛǎŦƛŜŘ ǿƛǘƘ ǘƘŜ ǊŜǎǇƻƴǎŜǎ ǘƻ ƛǘǎ ǊŜǉǳŜǎǘǎ ǘƘŀǘ ƛǘ Ƙŀǎ ǊŜŎŜƛǾŜŘ ŦǊƻƳ ǎǘŀǘŜ 
administration bodies. In 90% of cases, public bodies have provided the information requested by the 
hƳōǳŘǎƳŀƴΩǎ hŦŦƛŎŜ ǿƛǘƘƛƴ ǘƘŜ ǇǊŜǎŎǊƛōŜŘ ŘŜŀŘƭƛƴŜ όмр ŘŀȅǎύΦ ¢ƘŜǊŜ Ƙŀǎ ŀƭǎƻ ōŜŜƴ ŀƴ ƛƴŎǊŜŀǎŜ ƛƴ 
ŜƴŦƻǊŎŜƳŜƴǘ ƻŦ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎΣ ŜǾŜƴ ōŜŦƻǊŜ ǘƘŜ ƻŦŦƛŎƛŀƭ ǇǊƻŎŜŘǳǊŜ Ƙŀǎ ōŜŜƴ 
finalised. So far, state administration bodies have complied ǿƛǘƘ сс҈ ƻŦ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ 
recommendations, while work is still in progress concerning 20% of the recommendations.  

The Ombudsman needs to be consolidated and strengthened. The institution, while progressively gaining 
credibility, is still little understood by the public. Its standing could be diminished with the proliferation of 
various commissioners and ombudsman-like institutions across the country, often with overlapping 
remits and competences. 

3.6 The Commissioner for Access to Information of Public Importance and Personal Data 
Protection and the Balance between Confidentiality and Transparency 

Article 51 of the Constitution recognises the right to obtain accurate, timely and complete information on 
issues of public importance and curiously imposes on the media (but not on state bodies) the obligation to 
respect this right. Everyone has the right of access to information kept by state bodies and organisations 
with delegated public powers, in accordance with the law. On the other hand, while article 42 of the 
Constitution also guarantees the protection of personal data, its article 46 authorises the restriction by law 
of the right of free access to information when that restriction is required to protect, among other things, 
άǘƘŜ ƳƻǊŀƭǎ ƻŦ ŀ ŘŜƳƻŎǊŀǘƛŎ ǎƻŎƛŜǘȅ ŀƴŘ ǘƘŜ ƴŀǘƛƻƴŀƭ ǎŜŎǳǊƛǘȅ ƻŦ ǘƘŜ wŜǇǳōƭƛŎέΦ 

The Law on Free Access to Information of Public Importance (LFAIPI) has been in force since November 
2004, with several amendments. This law gives any person the right to demand information from public 
authorities, including state bodies, organisations vested with public authority, and legal persons funded 
wholly or predominantly by a state body. The request should be in writing, but if it is made orally, the 
public authority should record it and treat it in the same way as a written request. Public authorities are 
required to respond to a request within 15 days.  

Access to information is restricted or limited in the cases described in article 9 of the LFAIPI. These 
limitations include the denial of the right ƻŦ ŀŎŎŜǎǎ ƛŦ ǘƘŀǘ ŀŎŎŜǎǎ ǿƻǳƭŘ άƳŀƪŜ ŀǾŀƛƭŀōƭŜ ƛƴŦƻǊƳŀǘƛƻƴ ƻǊ ŀ 
document qualified by regulations or an official document based on the law, to be kept as a state, official, 
business or other secret, i.e. if such a document is accessible only to a specific group of persons and its 
disclosure could seriously legally or otherwise prejudice the interests that are protected by the law and 
ƻǳǘǿŜƛƎƘ ǘƘŜ ŀŎŎŜǎǎ ǘƻ ƛƴŦƻǊƳŀǘƛƻƴ ƛƴǘŜǊŜǎǘέ όŀǊǘƛŎƭŜ ф-5). 

Article 13 of the law confers a rather arbitrary power to public ŀǳǘƘƻǊƛǘƛŜǎ ōȅ ǎǘƛǇǳƭŀǘƛƴƎ ǘƘŀǘ άŀ ǇǳōƭƛŎ 
authority shall not allow the applicant to exercise the right to access information of public importance if the 
applicant is abusing the rights to access information of public importance, especially if the request is 
irrational, frequent, when the same or already obtained information is being requested again, or when too 
ƳǳŎƘ ƛƴŦƻǊƳŀǘƛƻƴ ƛǎ ǊŜǉǳŜǎǘŜŘέ24. 

To implement the right of access to information of public importance held by public authority bodies, a 
Commissioner for Information of Public Importance was established by the law (article 1) as an 
autonomous state body, independent in fulfilling its authority, and appointed by the National Assembly for 

                                                      
23

 See 5ƛƳƛǘǊƛƧŜǾƛŏΣ tǊŜŘǊŀƎ όнллрύΣ ά5ƻ ²Ŝ bŜŜŘ [ƻŎŀƭ hƳōǳŘǎƳŀƴ ςProtector of Human Rights?έ in: Facta Universitatis, 
Series Law and Politics, Vol. 3, No. 1, pp. 25ς35. 

24
 For emerging European standards on access to information, see OECD/SIGMA (2010), The Right to Open Public 

Administrations in Europe: Emerging Legal Standards, OECD, Paris (Sigma Papers no. 46), available at 
http://www.oecd-ilibrary.org/governance/the-right-to-open-public-administrations-in-europe_5km4g0zfqt27-en. 

http://www.oecd-ilibrary.org/governance/the-right-to-open-public-administrations-in-europe_5km4g0zfqt27-en
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a seven-year term that is renewable for another seven years. Article 35 describes the competences of the 
Commissioner, who is to monitor compliance with the law, hear cases relating to denial of access to 
information, delays, excessive fees, and refusal to provide information in the form or language requested 
by the applicant. The Commissioner can also propose amendments to legislation and inform the public of 
ǿŀȅǎ ƛƴ ǿƘƛŎƘ ƛǘ Ŏŀƴ ƳŀƪŜ ǳǎŜ ƻŦ ǘƘŜ ǊƛƎƘǘǎ ƎǊŀƴǘŜŘ ōȅ ƭŀǿΦ ¢ƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ ŘŜŎƛǎƛƻƴǎ ŀǊŜ ōƛƴŘƛƴƎ ƻƴ 
public authorities. If the relevant body fails to release the information requested, the Commissioner has the 
authority, since May 2010, to impose fines or lodge lawsuits in misdemeanour courts. 

On 29 December 2010 the Serbian Parliament adopted amendments to the Law on Free Access to 
Information of Public Importance25 that give to the Commissioner important enforcement powers. 
!ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ŀƳŜƴŘƳŜƴǘǎΣ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ ŘŜŎƛǎƛƻƴǎ ŀǊŜ ǘƻ ōŜ ōƛƴŘƛƴƎΣ Ŧƛƴŀƭ ŀƴŘ ŜƴŦƻǊŎŜŀōƭŜΦ ¢ƘŜ 
Commissioner is to enforce his/her decisions by coercive means (coercive action or fines, as appropriate), in 
accordance with the law pertaining to general administrative procedures. In the procedure of 
ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŜƴŦƻǊŎŜƳŜƴǘ ƻŦ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ ŘŜŎƛǎƛƻƴǎΣ ŎƻƳǇƭŀƛƴǘǎ ŀƎŀƛƴǎǘ ŜƴŦƻǊŎŜƳŜƴǘ ŀǊŜ ƴƻǘ ǘƻ ōŜ 
admissible. If the Commissioner is unable to enforce his/her decisions as provided for in the law, as 
amended, the government, on request, is to assist in the administrative enforcement of such decisions by 
taking actions within its sphere of competence, with recourse to direct enforcement, in order to ensure 
ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ ŘŜŎƛǎƛƻƴǎΦ ¢Ƙƛǎ ǇǊƻǾƛǎƛƻƴ ǊŜǇǊŜǎŜƴǘǎ ŀƴ ƛƳǇƻǊǘŀƴǘ ƛƳǇǊƻǾŜƳŜƴǘ ƛƴ ǘƘŜ 
legal framework related to free access to information. 

The Law on Personal Data Protection of October 2008 attributed the competence for data protection to the 
ǎŀƳŜ /ƻƳƳƛǎǎƛƻƴŜǊ ŀǎ ŦǊƻƳ м WŀƴǳŀǊȅ нллф ŀƴŘ ǊŜƴŀƳŜŘ ǘƘŜ Ǉƻǎƛǘƛƻƴ ά/ƻƳƳƛǎǎƛƻƴŜǊ ŦƻǊ LƴŦƻǊƳŀǘƛƻƴ ƻŦ 
tǳōƭƛŎ LƳǇƻǊǘŀƴŎŜ ŀƴŘ tŜǊǎƻƴŀƭ 5ŀǘŀ tǊƻǘŜŎǘƛƻƴέΦ ¢Ƙƛǎ ŀǇǇǊƻŀŎƘΣ ǿƘƛŎƘ Ŧƻƭƭƻǿǎ ǘƘŜ .ǊƛǘƛǎƘ ŀƴŘ {ƭƻǾŜƴƛŀƴ 
approaches, may create difficulties and future conflicts, as the goal of access to information is diametrically 
opposed to the goal of personal data protection. Effectively, in order to establish the facts, the 
Commissioner or a person specially authorised by the Commissioner is legally enabled to have access to 
personal data, data filing systems, and all documentation involving the collection of data and other means of 
processing information. This competence is limited only in the event that it seriously jeopardises the interests 
of national or public security, the country's defense, or actions to prevent, detect, investigate or prosecute a 
criminal offence26. Giving to the Commissioner or his/her representative the authorisation to consult personal 
data on the basis of the right ƻŦ ŦǊŜŜ ŀŎŎŜǎǎ ǘƻ ƛƴŦƻǊƳŀǘƛƻƴ Ƴŀȅ ŎƻǳƴǘŜǊŀŎǘ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭΩǎ ǊƛƎƘǘ ǘƻ ǇǊƛǾŀŎȅΣ 
which is protected by the legislation on personal data protection. Only the personal good judgment of the 
incumbent Commissioner can ensure a sound balance between the two, and this arrangement may make 
the whole system too reliant on the personal judgment of an individual.  

¢Ƙƛǎ ƛǎǎǳŜ ƴƻǘǿƛǘƘǎǘŀƴŘƛƴƎΣ ǎŜŜƴ ŦǊƻƳ ŀƴƻǘƘŜǊ ǇŜǊǎǇŜŎǘƛǾŜΣ ǘƘƛǎ ŀǊǊŀƴƎŜƳŜƴǘ ŦŀŎƛƭƛǘŀǘŜǎ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ 
demands from those in power to release information to ordinary citizens and the media, while protecting 
the privacy of citizens in the face of possible violations of individual privacy by state bodies. All in all, the 
system can work, and in fact it seems to be working well, but from a systemic viewpoint it is overly reliant 
on the personal judgment of the incumbent Commissioner. 

The Commissioner has two deputies, one concerned with the access to information of public interest and 
another with data protection. The same seven-year renewable term applies to the deputy commissioners.  

The Commissioner published reports on the implementation of the LFAIPI in March 2006, March 2007, 
aŀǊŎƘ нллу ŀƴŘ aŀǊŎƘ нллф ŀƴŘ aŀǊŎƘ нлмлΦ ¢ƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ hŦŦƛŎŜ ƛǎ ǎǘƛƭƭ ǳƴŘŜǊǎǘŀŦŦŜŘ όǎƻƳŜ ол 
staff compared to a systematisation of 70), and the fact that its premises and financial resources are 

                                                      
25

 Amendments to the Law on Free Access to Information, adopted on 29 December 2010, Official Gazette of the RS, no. 
100/10. 

26
 According to the Report of the Commissioner, this limitation ς set by article 45, para 2 ς is contrary to the Council of 

9ǳǊƻǇŜΩǎ Convention for the Protection of Individuals with Regard to Automatic Processing of Personal Data and Additional 
Protocol to the Convention. A provision introducing restrictions in the authority of a competent authority that by definition 
is independent is an unprecedented solution in comparative law. Source:  
 http://www.escort.co.rs/poverenik/images/stories/ dokumentacija-nova/ izvestajiPoverenika/ izvestaj-za-08en.pdf. 
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insufficient prevents the Commissioner from completing the staffing foreseen in the systematisation. The 
effects of understaffing have become even more serious as a consequence of the additional competences 
on personal data protection attributed to the Commissioner.  

The Commissioner is currently dealing with some 1300 complaints. The Office lodged 14 misdemeanour 
charges against directors of public bodies between December 2010 and February 2011. 

The difficult balance between openness and the protection of privacy and confidentiality 

There is a need to raise awareness in Serbia of the obligation of public bodies to respect privacy and 
personal data, but the reform action plan of the government is rather unconcerned with this problem, as 
more determined privacy protection policies are needed. As an example, the Law on Electronic 
Communication, passed by the National Assembly on 29 June 2010 (Official Gazette no. 44/2010), ignored 
any concern for privacy protection and raised a lively debate in the country, as its provisions obliged 
operators to retain for 12 months data on the source and destination of a communication; on the starting 
time, duration and time of termination of the communicatƛƻƴΤ ŀƴŘ ƻƴ ǘƘŜ ƭƻŎŀǘƛƻƴ ƻŦ ǘƘŜ ŎǳǎǘƻƳŜǊΩǎ 
terminal equipment. Those data can be accessed freely by the intelligence services without a court 
authorisation. The provisions of this law may represent an unacceptable disclosure of the information 
sources of journalists. Many consider the law to be unconstitutional. Provisions of the law have been 
challenged before the Constitutional Court by the Commissioner for Personal Data Protection and by the 
National Civic Defender (Ombudsman).  

In co-operation with civil society, the Commissioner developed a Strategy for the Development of Data 
Protection, which was adopted by the government on 20 August 2010. The objective of the Strategy is to 
raise the awareness of citizens of the need for the protection of individual private data. The government 
has not yet adopted the action plan for the implementation of the Strategy. 

¢ƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ ǊŜǇƻǊǘ ƻŦ нллф ƛƴŘƛŎŀǘŜŘ ǘƘŀǘ άǘƘŜ ŜŦŦŜŎǘǎ ƻŦ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǘƘŜ [ŀǿ ƻƴ CǊŜŜ !ŎŎŜǎǎ 
to Information would undoubtedly have been far better if only the competent authorities had been more 
willing to eliminate certain administrative and other obstacles impeding the implementation of the law. In 
order to convey a more realistic sense of the actual achievements, this report reiterates facts about key 
obstacles that significantly affected the implementation of the law, to which we have been drawing the 
ŀǘǘŜƴǘƛƻƴ ƻŦ ŎƻƳǇŜǘŜƴǘ ŀǳǘƘƻǊƛǘƛŜǎ ŦƻǊ ǘƘǊŜŜ ȅŜŀǊǎ ǿƛǘƘ ƭƛǘǘƭŜ ǎǳŎŎŜǎǎέ όǇŀƎŜ мфύΦ  

Among these obstacles, the Commissioner has pointed out the following: 1) failure to enforce the law and 
absence of liability for infringements; 2) failure to enforce the decisions of the Commissioner; 3) 
inadequate normative environment, with blatant inconsistencies between the LFAIPI and other laws and 
the fact that the competent authorities seem unaffected by this lack of consistency of the legal system; 4) 
lack of relevant complementary legislation, such as a sound law on state secrets and confidentiality and 
sound legislation on data protection; 5) absence of sanctions for non-compliance with the Law on Access to 
Information.  

Effectively, many procedural laws, including the Law on Criminal Procedure (Official Journal of the Federal 
Republic of Yugoslavia, nos. 70/01 and 68/02, and Official Gazette RS, nos. 58/04, 85/05, 115/05, 49/07, 
122/08 and 20/09), still contain provisions that effectively restrict access to information to certain persons 
(e.g. parties in the proceedings) or impose a requirement according to which a person has to demonstrate 
άƧǳǎǘƛŦƛŜŘέ ƻǊ άƎǊƻǳƴŘŜŘέ ƛƴǘŜǊŜǎǘ ƛƴ ƻǊŘŜǊ ǘƻ ŀŎŎŜǎǎ ƛƴŦƻǊƳŀǘƛƻƴΦ ¢Ƙƛǎ ƛǎ ŎƻƴǘǊŀǊȅ ǘƻ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ 
[C!LtLΣ ǿƘƛŎƘ ŜȄǇƭƛŎƛǘƭȅ ǇǊƻǾƛŘŜǎ ǘƘŀǘ άόΧύ ƛǘ ǎƘŀƭƭ ōŜ ŘŜŜƳŜŘ ǘƘŀǘ ǘƘŜǊŜ ƛǎ ŀ ƧǳǎǘƛŦƛŜŘ ƛƴǘŜǊŜǎǘ ƻŦ ǘƘŜ ǇǳōƭƛŎ ǘƻ 
know, unless proven otherwise by the publƛŎ ŀǳǘƘƻǊƛǘȅέ όŀǊǘƛŎƭŜ пύΦ  

Other laws also contain restrictive provisions on the access to public information. For example, the Law on 
Police (Official Gazette RS, no. 101/05) and the Law on Tax Procedure and Tax Administration (Official 
Gazette RS, nos. 80/02, 84/02, 23/03, 70/03, 55/04, 61/05, 85/05, 62/06, 61/07 and 20/09) refer to the 
confidentiality of data. These provisions were intended to deny access to requested information by default, 
even in cases when this denial was not justified according to the LFAIPI, i.e. when there was no evidence 
that such an action was necessary to safeguard a legitimate interest and that disclosure of the requested 
information could result in severe legal or other consequences. 
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A Law on Data Secrecy, adopted in December 2009, further amended the Law on Free Access to 
Information of Public Importance and curtailed the competences of the Commissioner for Access to 
Information and of the Ombudsman. Prior to becoming alaw, the draft law was criticised by the OSCE for 
the excessive vagueness of some of its key provisions and for the far-reaching categorisation of information 
classifiable as state secrets. The law was also criticised by oversight bodies, especially by the Commissioner 
for Access to Information and the Ombudsman, because it subjected inquiries into certain administrative 
bodies to the condition of a previous authorisation by the Office of the National Security Council, which is 
ǇǊŜǎƛŘŜŘ ƻǾŜǊ ōȅ ǘƘŜ tǊŜǎƛŘŜƴǘ ƻŦ ǘƘŜ wŜǇǳōƭƛŎΦ Lƴ ǘƘƛǎ ǿŀȅΣ ǘƘŜ άǊƛƎƘǘ ƻŦ ŎƛǘƛȊŜƴǎ ǘƻ ƪƴƻǿέ ǿŀǎ ǎŜǾŜǊŜƭȅ 
curtailed.  

The Ministry of Justice is of the opinion that such a law is not different from legislation in other countries, 
ōǳǘ ŀŎŎƻǊŘƛƴƎ ǘƻ h{/9Σ άǊŜǎǘǊƛŎǘƛƴƎ ŀŎŎŜǎǎ ŦƻǊ ƻǾŜǊǎƛƎƘǘ ōƻŘƛŜǎ ǊŀƛǎŜǎ ŜǎǇŜŎƛŀƭƭȅ ǎŜǊƛƻǳǎ ŎƻƴŎŜǊƴǎΣ ŀǎ ƛǘ 
effectively undermines checks and balances in the classification policy. The existence of an independent 
oversight body with the power of monitoring classification and ordering re-designation of secrecy levels 
and/or declassification of information is key to preǾŜƴǘƛƴƎ ŀƴ ŀǊōƛǘǊŀǊȅ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǎŜŎǊŜŎȅ ƭŀǿǎέ27. 
The Criminal Code prohibits the disclosure of state secrets. 

The Law on the Security Information Agency ς BIA (Official Gazette, nos. 42/2002 and 111/2009) entered 
into force on 1 January 2010 in its current version, with vague legal competences formulated in imprecise 
ways, for example the provision that the Agency is to carry out tasks related to the security of the Republic 
of Serbia (article 2). This agency, an independent body reporting to parliament and to the government, may 
interfere with and obstruct the exercise of the competencies of both the Ombudsman and the 
Commissioner for Access to Information. The BIA has been placed under tighter control under the President 
of the Supreme Court of Cassation, who has to issue a prior authorisation concerning the usage of certain 
άǿƻǊƪƛƴƎ ƳŜǘƘƻŘǎέ ǊŜƎŀǊŘƛƴƎ ǘƘŜ ƛƴǾƛƻƭŀōƛƭƛǘȅ ƻŦ ŎƻǊǊŜǎǇƻƴŘŜƴŎŜ ŀƴŘ ǇǊƛǾŀŎȅ όŀǊǘƛŎƭŜ мпύΣ ōǳǘ ǘƘŜ 5ƛǊŜŎǘƻǊ 
of the BIA can nevertheless obviate this authorisation by declaring the matter as one of urgency (article 15). 
The BIA is also given powers in article 16 that may be considered of an exorbitant character. 

In practice the Security Information Agency (BIA) disputes the right of free access to information by 
administratively classifying documents as confidential on a discretionary basis. The legal situation is still 
chaotic concerning the balance between administrative transparency and confidentiality or secrecy. Many 
disparate regulations still impose confidentiality obligations. These regulations, which were mainly 
concerned with keeping state activities away from the public eye, are obsolete and represent an obstacle to 
the free access to information. In the present legal system, there are over 400 regulations containing 
provisiƻƴǎ ǊŜƭŀǘŜŘ ǘƻ ǘƘŜ άǎŜŎǊŜŎȅέ ŀƴŘ ŎƭŀǎǎƛŦƛŎŀǘƛƻƴ ƻŦ ƛƴŦƻǊƳŀǘƛƻƴΦ ¢ƘŜǎŜ ǊŜƎǳƭŀǘƛƻƴǎ ǎƛƎƴƛŦƛŎŀƴǘƭȅ ƘŀƳǇŜǊ 
the implementation of the LFAIPI and confuse the persons responsible for ensuring compliance with the 
LFAIPI as well as the public at large. 

It is noteworthy that the Ministry of the Interior, which is the parent ministry for most security services and 
agencies, is not listed in the responses to the European Commission Questionnaire28 , and this issue is 
ŘƛǎǇŀǘŎƘŜŘΣ ǿƛǘƘƻǳǘ ŀƴȅ ǊŜŀǎƻƴ ōŜƛƴƎ ƎƛǾŜƴΣ ƛƴ ŀƴ άb.έ ƻƴ ǇŀƎŜ мстΦ ¢ƘŜ ǊŀǘƛƻƴŀƭŜ ƛǎ ǘƘŀǘ ǘƘŜ ŀŎǘǳŀƭ ǎǘŀŦŦ 
numbers and the systematisation of the Ministry of the Interior and all related organisations and agencies 
are considered as a state secret29. This secrecy also affects the salary system of the police and information 
services, which is set out in a regulation on salaries for employees of the Ministry of the Interior; that 
regulation is also classified as confidential.  

Confidentiality and vagueness in the regulation of state secrets are liable to give ample margin for 
arbitrariness in decision-making and to create real risks of undermining the rule of law in the state 
administration. Some researchers have voiced their suspicions of the continuing existence of links between 
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secret services and organised criƳŜΣ ǎƛƴŎŜ ŀƭƭ ƻǊƎŀƴƛǎŀǘƛƻƴŀƭ ŎƘŀƴƎŜǎ ƛƴ ǘƘŜ aƛƴƛǎǘǊȅ ƻŦ ǘƘŜ LƴǘŜǊƛƻǊ άƘŀǾŜ 
ƻŎŎǳǊǊŜŘ ƛƴ ŀ ŎƻƴǘŜȄǘ ƻŦ ŀƭƳƻǎǘ ŎƻƳǇƭŜǘŜ ƻǊƎŀƴƛǎŀǘƛƻƴŀƭ ǎŜŎǊŜŎȅέ30, and almost no calling to account for 
past crimes and misdemeanours has been carried out in the security organisations. 

In summary, there is no adequate balance between freedom of information regulations and individual data 
protection concerning administrative files. One of the main reasons for this imbalance is that the 
government has not yet adopted all necessary secondary legislation for implementation of the Law on Data 
Secrecy (or on Confidential Information), such as the decree on protection of particularly sensitive 
information, regulation on protection of biometric data and supervision of operation of private detective 
agencies.  

Ensuring freedom of information and protecting individual data are both performed by a single institution, 
the Commissioner for Free Access to Information and Data Protection, which does not yet have adequate 
human resources and financial support for carrying out its functions. Whereas the Commissioner has been 
carrying out the tasks related to free access to information since 2004, he only started discharging 
functions related to data protection as from 1 January 2009 (after the entry into force of the Law on 
Personal Data Protection) and does not have adequate support to perform both functions31. As indicated 
above, according to the Rulebook on Internal Organisation and Systematisation of Posts, the 
/ƻƳƳƛǎǎƛƻƴŜǊΩǎ hŦŦƛŎŜ ƛǎ ŜƴǾƛǎŀƎŜŘ ǘƻ Ƙave 69 staff, but due to the limited financial resources provided for 
2010 and 2011, the number of filled positions is only 30. The Commissioner enjoys the confidence of the 
public and currently is dealing with 1300 appeals for infringement of the rights of free access to information 
and privacy of data. 

The situation with regard to free access to information, the lingering tendency towards secrecy in the 
ǇǳōƭƛŎ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΣ ŀƴŘ ŎƛǘƛȊŜƴǎΩ ŘƛǎǘǊǳǎǘ ƻŦ ǘƘŜ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ŀƭƭ ƘŀƳǇŜǊ ǘƘŜ Ŧǳƭƭ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ of 
the law. Transparency and accountability in the public administration have not yet been achieved, 
despite the efforts of NGOs and leading figures in the administration (especially the Ombudsman and the 
Commissioner for Free Access to Information and Data Protection). The legislation should better define 
the notion of state secrets and confidential information, as this definition is needed to ensure a sounder 
balance between transparency and confidentiality in administrative action. 

Many policies and legal amendments are geared directly or indirectly towards diminishing the authority 
of so-called independent administrative bodies (Ombudsman, Commissioner for Free Access to 
Information and Data Protection) or of judicial oversight over the administration and towards enlarging 
the area of secrecy and uncontrolled administrative activities. If this tendency persists, the Serbian 
system of administrative checks and balances, which is already weak, will be further weakened. This 
tendency is likely to further undermine the notion of an administration ruled by law and respectful of the 
rights of citizens. As a consequence, the democratic credentials of the country will be compromised in the 
eyes of its citizens and in the perception of future state partners in the EU. 

4. Merit System and Professionalisma in the Civil Service 

4.1 Constitutional Set-up of the Civil Service 

The constitutional basis of the civil service meets mainstream European standards. The 2006 Serbian 
Constitution contains scattered references to the civil service in the sections referring to fundamental rights 
and to the organisation of public powers (including that of the public administration).  

Article 53 of the Constitution recognises and guarantees, as a fundamental right, the right of citizens to 
participate in the management of public affairs and to assume public service functions on equal conditions. 
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Article 55 guarantees the right of all citizens to political affiliation and party membership (except for the 
ombudsman, judges, public prosecutors, military personnel and police).  

The basic labour rights of all employees (article 60), including the right to trade union membership and the 
right to strike, are recognised for all citizens, although those rights may nevertheless be restricted by the 
ƭŀǿ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ άƴŀǘǳǊŜ ƻǊ ǘȅǇŜ ƻŦ ōǳǎƛƴŜǎǎ ŀŎǘƛǾƛǘȅέΣ ǿƘƛŎƘ ƎƛǾŜǎ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ƎǊƻǳƴŘǎ ǘƻ ǘƘŜ 
possibility of restricting the exercise of fundamental rights to a group of citizens (e.g. civil servants) for the 
sake of the public interest.  

Furthermore, Article 6 of the Constitution prohibits the performance of public functions in cases of conflict 
with other functions, occupations or private interests (as a fundamental principle), under the conditions 
established by law.  

Finally, article 136 ŜǎǘŀōƭƛǎƘŜǎ ǘƘŜ ǎƻƳŜƘƻǿ ǳƴŎƭŜŀǊ ƴƻǘƛƻƴ ƻŦ άƛƴŘŜǇŜƴŘŜƴŎŜέ όǇŜǊƘŀǇǎ ƛǘ ǿƻǳƭŘ ōŜ ōŜǘǘŜǊ 
ǳƴŘŜǊǎǘƻƻŘ ŀǎ άƻōƧŜŎǘƛǾƛǘȅέύ ƻŦ ǘƘŜ ǇǳōƭƛŎ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΣ ǿƘƛŎƘ ƛǎ ƻƴƭȅ ōƻǳƴŘ ōȅ ƭŀǿ ŀƴŘ ŀŎŎƻǳƴǘŀōƭŜ ǘƻ 
the government. 

Although the 2006 Constitution contains scattered references to the civil service in the sections referring 
to fundamental rights and to the organisation of public powers (including that of the public 
administration), these references are sufficient to provide an adequate constitutional basis for legally 
defining crucial aspects of the civil service, in accordance with mainstream European practice. 

4.2 Legal Framework and Scope of the Civil Service 

The Civil Service Act (hereafter referred to as the CSA) was adopted by parliament in September 2005.32 It 
entered into effect almost one year later, on 1 July 2006, after all necessary by-laws, such as decrees on 
recruitment, classification of positions and performance appraisal, were adopted. The CSA was amended on 
several occasions, which is a commonplace practice in Serbia, mainly due to the generally defective quality 
of policy design and law-drafting. One reason for amending the CSA was the need to extend the deadline 
for appointment of senior officials. For this reason, the CSA was amended on three occasions: after 
extraordinary elections in 200733 and 200834, and again at the end of 2009,35 as the government once again 
did not manage to finalise the appointment procedure for all senior officials based on an open competition 
procedure within the established legal time frame. 

The CSA provides civil service status to persons who perform administrative and other related activities 
within the structure of the core executive (government departments and agencies and support structures 
of the President of the Republic), the court administration, and the support structures of parliament. The 
prevailing attitude has been that the law should not include persons employed in local government and 
those employed in other parts of the public sector. The law thus introduces a narrow definition of the civil 
service. It was expected that the guarantee of special status to a limited number of central government 
employees would provide a basis for the establishment of a professional civil service based on merit 
principles. 

The CSA also makes a distinction between civil servants, who carry out administrative functions, and state 
employees, who perform technical functions. Special legal protection is provided only to civil servants, 
while auxiliary functions fall under the general employment legal regime. This distinction was meant to 
enable a greater mobility of technical staff. 

Other laws that are important for the management of civil servants are: the Law on State Administration, 
discussed above in this report, and the Law on Salaries of Civil Servants and State Employees.  
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The vertical scope of the civil service is not regulated by the Civil Service Act, but by the Law on State 
Administration, which was adopted in September 200536. The law establishes a clear hierarchy of positions 
in ministries and agencies and makes a distinction between political and civil service posts. The position of 
state secretary (which had previously been referred to as deputy minister) is a political post. A state 
secretary is appointed and dismissed by the gƻǾŜǊƴƳŜƴǘ ƻƴ ŀ ƳƛƴƛǎǘŜǊΩǎ ǇǊƻǇƻǎŀƭΣ ŀƴŘ ƘƛǎκƘŜǊ ƳŀƴŘŀǘŜ 
ǘŜǊƳƛƴŀǘŜǎ ǿƛǘƘ ǘƘŜ ǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ ƳƛƴƛǎǘŜǊΩǎ ƳŀƴŘŀǘŜΦ37 ¢ƻ ŜƴŀōƭŜ ƳƛƴƛǎǘŜǊǎ ǘƻ ƻōǘŀƛƴ άǇƻƭƛǘƛŎŀƭ 
ŀŘǾƛŎŜέΣ ǘƘŜ [ŀǿ ƻƴ {ǘŀǘŜ !ŘƳƛƴƛǎǘǊŀǘƛƻƴ ŀƭƭƻǿǎ ƳƛƴƛǎǘŜǊǎ ǘƻ ŀǇǇƻƛƴǘ ǳǇ ǘƻ ǘƘǊŜŜ ǎǇŜŎƛŀƭ ŀŘǾƛǎƻǊǎ38; these 
are also political posts. 

The positions of secretary of ministry and assistant minister (heads of sector) are envisaged to be senior 
civil service posts, however. The CSA introduces mandatory recruitment by open and internal competition 
for these positions and establishes professional requirements that potential candidates have to meet in 
order to apply for senior civil service posts: university education and at least nine years of relevant work 
experience39. It is important to note that senior civil servants do not have tenure, but are appointed by the 
government for a period of five years40, which goes beyond the mandate of any individual government and 
should thus reduce politicisation. Although this may not be a fully satisfactory solution, it constitutes an 
important improvement from the previous system in which the posts of secretary of ministry and assistant 
minister were subject to simple government appointment, often based solely on political grounds.  

! ǎŜǇŀǊŀǘŜ [ŀǿ ƻƴ /ƛǾƛƭ {ŜǊǾŀƴǘǎΩ ŀƴŘ {ǘŀǘŜ 9ƳǇƭƻȅŜŜǎΩ {ŀƭŀǊƛŜǎ ǿŀǎ ŀŘƻǇǘŜŘ ƛƴ нллс ŀƴŘ ŜƴǘŜǊŜŘ ƛƴǘƻ ŦƻǊŎŜ 
in January 2007. The law governs salaries and rewards of civil servants and also introduces the 
performance-related pay component.  

The conflict of interest of civil servants is regulated by the Civil Service Law, but there is also a subsidiary 
implementation of the Law on the Anti-Corruption Agency41, which regulates issues of conflict of interest in 
ƎŜƴŜǊŀƭΣ ŀǎ ŘƛǎŎǳǎǎŜŘ ƛƴ ƳƻǊŜ ŘŜǘŀƛƭ ƛƴ {LDa!Ωǎ нлмм ŀǎǎŜǎǎƳŜƴǘ ǊŜǇƻǊǘ ƻƴ ǘƘŜ tǳōƭƛŎ LƴǘŜƎǊƛǘȅ Framework 
in Serbia. 

There is no appropriate legal framework regulating the status of employees of public services, such as those 
in public education and health care. Employees of public services are not considered as civil servants and 
their employment status and working conditions are governed by general labour law, including collective 
bargaining agreements between the government and representative trade unions. The Ministry of Labour, 
Employment and Social Development recently formed a working group, which has started to draft a law on 
salaries in public services. This is a positive development, but does not address the need to regulate all 
employment-related issues of public sector employees. At the time of writing (February 2011), there is still 
no legal framework regulating the status of employees of public services, such as education and health 
employees, except in the domain of their salaries. In that respect, the Ministry of Labour, Employment and 
Social Policy has prepared amendments to the Law on Salaries in State Organs and Public Services, which 
were adopted by the government on 10 June 2010, but have not yet been passed by parliament. The 
proposal introduces performance-related pay for health sector employees in order to facilitate the 
introduction of per capita payment for health sector institutions.  

Police, security and armed forces, as well as foreign affairs personnel are still subject to separate and 
specific employment statutes. The employment legal framework, including remuneration, of those working 

                                                      
36

 Law on State Administration, Official Gazette of the Republic of Serbia, no. 79/05. 

37
 Ibid., article 24. 

38
 Ibid., article 27. 

39
 The requirement of nine years of relevant work experience has been criticised as being too restrictive as it ignores the fact 

that democratic changes in Serbia began only in 2000 and therefore ensures that most senior positions are obtained by 
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in the Ministry of the Interior (police) and in Defence (military and State Security Agency) is considered to 
be a state secret, and is therefore not made public and is not accessible to the public. 

Rights, duties and responsibilities of directly appointed political staff, e.g. the General Secretary of the 
Government but also political advisors and local government staff, are still regulated by the largely obsolete 
Law on Labour Relations in State Bodies42 (LRSB), by general labour law and by many other pieces of 
legislation, which leave their status rather unclear. For some time during the spring and autumn of 2007 
there was a clear will of the Government Secretariat for Legislation to draft a new law on functionaries 
(directly appointed and elected officials), but due to the presidential election and later the parliamentary 
elections this activity was left to the future government for a decision. That decision is still pending at the 
time of writing (February 2011). No changes have therefore been made in the regulation of the status of 
politically appointed personnel (such as ministers, state secretaries and political advisors).  

Since early 2010 the Ministry of Public Administration and Local Self-Government, in co-operation with the 
Standing Conference of Towns and Municipalities, has been preparing a draft Law on Local Officials, whose 
rights and responsibilities are still governed by the obsolete 1991 Law on Labour Relations in State Bodies43. 
However, there is still no official draft of the new law. At this juncture, consideration should be given to the 
possibility of enlarging the scope of the Civil Servants Act in order to accommodate civil servants of local 
self-governments (with adaptations necessary to preserve the autonomy of local self-governments ς 
regarding supervision and management ς and special working conditions ς more flexible job descriptions, 
for instance). In fact, considering the adjustments that the whole public administration is facing (and will be 
facing in the near future), a single statute and a unitary salary system would facilitate those adjustments, 
especially through increased opportunities for staff mobility. 

The number of civil servants and employees working in central government ministries/ agencies has 
gradually decreased from 26,453 (in 2008) to 24,515 in 201044. In February 2011, the total number of public 
sector employees amounted to 438,786. Of this number 265,966 employees are financed from the Serbian 
state budget45; 60,545 employees are financed from local government budgets and 112,275 from the 
mandatory social insurance institutions (National Employment Service, Health Insurance Fund, and Pension 
Insurance Fund). 

There are estimations46 (not actual numbers, as they are secret) that reckoned the Serbian police as having 
been 33,000-strong in 2006 (or 440 policemen per 100,000 inhabitants, which would make Serbia one of 
the most policed states in the world), although too much information has remained confidential on the 
management of this corps. This secrecy may constitute a risk for the establishment of the democratic rule 
of law. An overall and thorough review of the various legal regulations currently applying to those public 
employees who are not civil servants should therefore be launched, with a view to harmonising them with 
the general civil service principles and standards. 

There have been two major programmes of downsizing of public employment under the IMF Standby 
Arrangement ς the first was conducted in 2004/2005 and the second in 2010. In 2004 the government had 
agreed with the IMF to reduce the number of staff in central government ministries/agencies by 10% across 
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the board. In order to facilitate the exercise of carrying out the requested staff reductions, staffing needs 
assessments of several institutions (Ministry of Finance, Ministry of Agriculture, Ministry of Capital 
Investment, Hydro-Meteorological Service and Geodetic Authority) were carried out, supported by 
co-ƻǊŘƛƴŀǘŜŘ ŘƻƴƻǊǎΩ ŀǎǎƛǎǘŀƴŎŜ ǳƴŘŜǊ ǘƘŜ ²ƻǊƭŘ .ŀƴƪΩǎ ƭŜŀŘŜǊǎƘƛǇΦ The reviews of staffing needs47 that 
were conducted showed that, whereas some key line ministries were generally understaffed (such as the 
Ministry of Finance), many other central government agencies and governmental support services were 
overstaffed (such as the Hydro-Meteorological Service, the Geodetic Authority and the Statistics Office). 
However, despite the reviews, which were aimed at preventing across-the-board civil service staff cuts, the 
initial rightsizing measures brought about exactly what everyone wanted to prevent, i.e. a reduction in the 
number of staff by 10% in all institutions. 

A similar downsizing exercise was undertaken in the course of 2010, under the new Standby Arrangement 
with the IMF. It was agreed that the number of staff in central government institutions would be reduced 
by around 10%. At the same time, however, the Serbian Government had made an agreement with the EU 
under the EC Budget Support Programme to maintain and develop the administrative capacities of relevant 
institutions and bodies and to exclude from the staff cuts any personnel working in priority areas for EU 
integration. In order to be able to comply with the IMF requirements, parliament passed in December 2009 
the Law on the Maximum Number of Employees in the Republican Administration48. The maximum total 
number of civil servants allowed by law for the Republican administration was set at 28,400, which 
represented the 7.26% cut relative to the previous total number of employees in Republican administrative 
bodies of 30,624.  

The downsizing policy and the concomitant law did not apply to the Ministry of Interior, Ministry of 
Defense, Information Services (BIA), Ministry of Justice (penitentiary), Ministry of Finance (Treasury), 
Hydro-meteorological Service, Statistics Office, and Geodetic Authority.  

At the same time, the government carried out a consultation process with ministries and other agencies, 
the Human Resources Management Service (HRMS) and the Serbian European Integration Office in order to 
ensure that the capacities for EU integration would not be jeopardised by the cuts. In this way, the EU had a 
positive effect on generally preserving EU capacities in the Serbian administration.  

In the course of 2010 and early 2011, government bodies finalised the staff reduction processes. All civil 
service institutions adopted new Rulebooks on Internal Organisation and Systematisation, by which they 
reduced the number of actual staff by around 10%, in line with the Law on Determining the Maximum 
Number of Employees in the Republican Administration49 and the subsequent Government Decision 
determining the maximum number of staff employees in state administration organs50. In order to preserve 
EU-related capacities, the government amended its decision on the maximum number of staff in July 2010 
and allowed individual institutions to slightly increase the number of posts in their Rulebooks on Internal 
Organisation and Systematisation51. 
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The Human Resources Management Service (HRMS) has published on its website data on the qualifications 
of civil servants who were made redundant so as to enable ministries and other public bodies to employ 
them if they need staff with such qualifications. However, ministries have shown little interest in hiring the 
redundant employees.  

In summary, the legal framework for public employment only partially meets European principles, as too 
many sectors of the public employment system remain either poorly regulated or unnecessarily excluded 
from the general principles of the civil service. This situation applies especially to local self-governments 
and to those corps exercising public force upon citizens, such as the police and information services. Their 
exclusion from democratic staffing principles and standards is unjustified. 

4.3 Selection: Recruitment, Promotion, Mobility and Performance Appraisal 

4.3.1 Recruitment 

Recruitment is not based on merit, as managers can choose one candidate from a shortlist made up of the 
three best-scored candidates, irrespective of the score obtained by the selected candidate and without any 
legal obligation to give reasons for the specific choice made and for the rejection of those not chosen 
(article 57 of the CSA). That decision, however, is an administrative act based on discretion, which may be 
appealed before the Administrative Court, which scrutinises the reasons for the decision in order to 
ascertain whether discretion has been used in the public interest.  

In addition, the common practice of hiring temporary employees for permanent needs (outside of the 
normal process for recruiting permanent staff), who later can become permanent civil servants is a way of 
bypassing the Civil Service Act regulations. As a consequence, the quality of recruitment is reduced and 
politicisation and patronage increase52. 

The merit system would be better guaranteed if the law made it mandatory for the manager to simply 
choose the best scored candidate, thereby removing the possibility of any managerial discretion, because 
the public interest is better served if the constitutional right (articles 53 and 21 of the Constitution) to 
non-discriminatory equal access to the civil service is adequately protected in recruitment procedures. The 
2005 CSA nevertheless introduced positive changes in the way in which civil servants were to be selected 
and recruited. All vacancies in state authorities are now publicly advertised, on the institutional website for 
internal recruitment and in the Official Gazette for external recruitment. These positions are available to all 
citizens meeting the recruitment requirements under equal conditions, and the overall selection of 
candidates is based on their professional qualifications, knowledge and skills. 

The general requirements for entering the civil service (article 45) stipulate that any adult citizen of Serbia53 
who satisfies the required professional qualifications and other requirements prescribed by a statute, other 
regulation or decree on the internal organisation and staffing table may enter the civil service, except if 
his/her previous employment with a state authority had been terminated due to a serious breach of 
employment-related duties or if he/she had been convicted of a crime resulting in imprisonment for more 
than six months. In addition, a university degree and at least nine years of relevant professional experience 
are required to qualify for a senior position.  

bƻ ǊŜŎǊǳƛǘƳŜƴǘ Ŏŀƴ ōŜ ƳŀŘŜ ǳƴƭŜǎǎ ǘƘŜ Ǉƻǎǘ ƛǎ ǾŀŎŀƴǘ ŀƴŘ Ƙŀǎ ōŜŜƴ ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ άǎȅǎǘŜƳŀǘƛǎŀǘƛƻƴέ ŀƴŘ 
άƘǳƳŀƴ ǊŜǎƻǳǊŎŜǎ Ǉƭŀƴέ ƻŦ ǘƘŜ ǊŜƭŜǾŀƴǘ ƛƴǎǘƛǘǳǘƛƻƴ ŀƴŘ ƛƴ ǘƘŜ ōǳŘƎŜǘŀǊȅ ŀƭƭƻŎŀǘƛƻƴǎ ŦƻǊ ǘƘŜ ǊŜƭŜǾŀƴǘ ŦƛǎŎŀl 
year. Prior to the 2009 amendments to the CSA, each recruitment procedure had three successive phases in 
the case of failure of the preceding phase: it started with internal recruitment within the institution, 

                                                                                                                                                                                
of Agriculture, from 60 to 62; the Ministry of Labour and Social Policy, from 165 to 166; the Ministry of Environmental 
Protection and Spatial Planning, from 340 to 341; etc.  

52
 According to the HRMS, as at 30 November 2010 there were 1169 fixed-term employees, six trainees and 80 in ministerial 

cabinets (see Answers to the Questionnaire, page 223). 

53
 For the problems associated with the leƎŀƭ ƴƻǘƛƻƴ ƻŦ ǘƘŜ ǘŜǊƳ άŎƛǘƛȊŜƴ ƻŦ {ŜǊōƛŀέΣ ǎŜŜ ŀōƻǾŜΦ 
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followed by internal recruitment within the civil service, and terminated with external recruitment 
announced to the general public. This scheme was reputed to be long (it lasted about three months). 

The amendments to the CSA adopted in December 2009 introduced important changes in the recruitment 
of civil service positions (from junior clerk to senior counsellor). wŜŎǊǳƛǘƳŜƴǘ ƻŦ άƻǊŘƛƴŀǊȅέ ŎƛǾƛƭ ǎŜǊǾƛŎŜ 
positions was decentralised, as individual institutions were given the competence to advertise vacancies. 
This arrangement is in contrast with the provisions of the 2005 CSA, which granted to the Human Resources 
Management Service (HRMS) the authority to advertise vacancies. The amended article 55 of the CSA 
prescribes the content of the vacancy advertisement in great detail in order to ensure general consistency 
in the advertisement process. It also reduces the deadline for submission of applications from 15 to eight 
days in order to improve the efficiency (understood as rapidity only) of the recruitment process. 

Another change introduced by the 2009 CSA amendments is that prior internal competition is no longer a 
mandatory selection and recruitment procedure. The priority in the recruitment procedure is instead given 
to the transfer of a civil servant to another position in the same institution or an agreement on the transfer 
of a civil servant between different institutions. This change again represents a return to the traditional 
practices of recruitment and career advancement that existed before the adoption of the CSA in 2005. The 
requirement of internal competition has been recognised as one of the weakest points in the civil service 
system, as it has not yielded the expected benefits in terms of recruitment of the best quality candidates 
for individual positions, but it has significantly slowed down the recruitment process. This shift to 
traditional practices shows that the Serbian authorities are not very concerned about offering to incumbent 
civil servants ways and means of career development and promotion, which may have negative 
consequences in the medium term. 

According to the 2005 Law on Police, article 112-1, employment in the Ministry of the Interior should be 
based on open competition. However, article 112-2 states that competition is not mandatory and 
article 112-3 opens up the possibility to make appointments without prior public advertisement. It can be 
argued that the wording of article 112 increases the risk that employment without competition will become 
the general rule rather than the exception in the Ministry of the Interior. As a consequence of this vaguely 
regulated recruitment, Serbian citizens have unequal access to employment in the Ministry of the Interior. 
This state of affairs is in harmony with neither the Serbian constitutional provisions granting equal access to 
the civil service ς and it therefore contravenes the merit principle ς nor with mainstream European 
principles and standards of recruitment in security bodies. 

A key positive change under the 2005 CSA was that some 360 positions formerly reserved for political 
appointees were classified as senior civil service positions and declared vacant, while a recruitment process 
to fill them through internal competition was opened. Senior civil service positions (referred to as 
άŀǇǇƻƛƴǘŜŘέ Ǉƻǎƛǘƛƻƴǎ ƛƴ ŀǊǘƛŎƭŜǎ оо ŀƴŘ оп ƻŦ ǘƘŜ CSA) encompass positions ranging from 
directors/assistant directors of integrated services up to secretaries and assistant ministers in ministries 
(and in special organisations ς directors, deputy directors and assistant directors). These positions are to be 
filled through either internal or open competition and recruitment is to be administered by a selection 
panel designated by the High Civil Service Council (HCSC), in which only one of the members may be a civil 
servant from the state authority in which the vacant position is located. Internal competition has to 
precede open competition if the vacant position is in the core administration. This procedure is intended to 
eliminate the use of political appointments for senior management positions. A direct appointment to one 
of these positions is only possible if the candidate has passed the professional examination or the judicial 
examination.  

After the testing and interviews, the HCSC prepares a shortlist of three candidates from which the minister 
may then choose. The duration of appointment to a senior civil service position is five years, but the 
appointment may be extended. According to the HCSC, one half of all candidates for senior civil service 
positions are external, but their number is rather low (an average of two or three candidates per post) 
because it is quite difficult to meet the requirements and salaries are low. Nevertheless, the system is 
assessed as positive by the HCSC. 
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The recruitment process for senior civil service positions continued during 2010 to be carried out on the 
basis of open competition, in accordance with the above-mentioned Civil Service Act requirements. 
However, the government was not able to fill all senior positions by the prescribed deadline of 31 
December 2010, as required by the Civil Service Act amendments adopted in December 200954. Of overall 
number of 300 ς 400 senior civil service posts, the competition procedure was completed and staff 
appointed to about 170 senior civil service positions. As a result, the deadline for filling senior civil service 
positions has not been respected for four years in a row, which demonstrates the difficulties encountered 
with the depoliticisation of the Serbian civil service. 

The system described here for the appointment to senior civil service positions applies to the state 
administration and the services of the government only, whereas the civil service in the judiciary, 
ǇŀǊƭƛŀƳŜƴǘΣ ǘƘŜ {ǘŀǘŜ tǊƻǎŜŎǳǘƻǊΩǎ hŦŦƛŎŜ ŀƴŘ ƻǘƘŜǊ ǎǘŀǘŜ ŀǳǘƘƻǊƛǘƛŜǎ ƛǎ ǊŜƎǳƭŀǘŜŘ ōȅ ǘƘŜ ǊŜǎǇŜŎǘƛǾŜ ōȅ-laws 
issued by the Supreme Court of Serbia, the Administrative Committee of Parliament or the Secretary of 
Parliament, the Public Prosecutor, etc.  

In legal terms, political affiliation considerations are completely excluded from recruitment (even for top 
managerial positions) and from mobility/promotion rules and procedures, as well as for pay determination. 
However, in spite of all of the legal provisions and guarantees, it is apparently still possible for the 
government to exercise its influence on appointments to senior civil service positions and even to positions 
ŀǘ ƭƻǿŜǊ ƭŜǾŜƭǎΦ Lǘ ƛǎ ǘƻ ōŜ ƴƻǘŜŘΣ ƛƴ ǘƘƛǎ ǊŜǎǇŜŎǘΣ ǘƘŀǘ Ǉƻǎƛǘƛƻƴǎ ŎƭŀǎǎƛŦƛŜŘ ŦƻǊ άŀǇǇƻƛƴǘƳŜƴǘέ ŀǊŜ ŦƛƭƭŜŘ ōȅ ŀ 
decision of the government, which may reject the candidates shortlisted by the High Civil Service Council 
and call for a new competition. Apparently it is also still feasible for ministers and state secretaries (the two 
main political positions) to circumvent by various means the main purpose of recruitment procedures 
(selection based on professional qualifications and merit).  

4.3.2 Promotion 

Promotion in the Serbian civil service has traditionally been based on seniority. Although the principle of 
seniority is naturally present in most continental European career systems, it has proved to have an adverse 
effect on the development of the Serbian civil service system for two main reasons: 1) a slow and gradual 
career/wage growth principle created strong disincentives for young staff to remain in the civil service, 
where these staff stayed for two or three years to gain experience and then moved to an expanding private 
sector, which had much more competitive salaries; 2) there was in the civil service a large number of 
end-of-career officials, whose salaries were significantly higher due to increments for years of service, while 
younger officials considered that they performed similar jobs and should not have been paid less.  

For the above-mentioned reasons and under the influence of international organisations, the CSA was 
amended so that promotion to a higher position was no longer based automatically on seniority. In the new 
system a civil servant cannot be promoted unless there is a vacant higher position. In addition, in the new 
system, promotion and pay are linked to positions and jobs rather than to the length of service, and the 
focus is on selecting the best-suited candidate for each position, either through a system of competition or 
as a result of performance appraisal.  

There are two key preconditions for a position to be filled through promotion: there must be a vacancy, 
which has to be foreseen by the Rulebook on Internal Organisation and Systematisation, and the filling of 
the vacant post is in compliance with the personnel plan/approved budget for that year. On fulfilment of 
both of the above conditions, it is up to the head of an institution to decide whether it is necessary to fill 
the vacant post (article 47 of the Civil Service Act). 

A civil servant may be promoted to an immediately higher civil service rank within the same institution on 
the basis of the results of a performance appraisal. The head of the institution may promote a civil servant 
ǿƘƻ Ƙŀǎ ƻōǘŀƛƴŜŘ ŀƴ άŜȄŎŜǇǘƛƻƴŀƭέ ƎǊŀŘŜ ǘǿƛŎŜ ƛƴ ŀ Ǌƻǿ ƻǊ ŀƴ άŜȄŎŜƭƭŜƴǘέ ƎǊŀŘŜ ŀǘ ƭŜŀǎǘ ŦƻǳǊ ǘƛƳŜǎ ƛƴ ŀ Ǌƻǿ 
to an immediately higher position if there is a vacancy and if the civil servant meets the other requirements 
for the post. Exceptionally, a civil servant who has already been promoted to a higher position, after having 

                                                      
54

 Amendments to the Civil Service Law, adopted on 11 December 2009, Official Gazette of the Republic of Serbia, no. 104/09. 
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been awarded an exceptional grade twice in a row in performance appraisals, may be further promoted to 
yet another immediately higher position if he/she has obtained an exceptional grade, even if the 
requirement with respect to professional experience has not been met (article 88 of the Civil Service Act). 
In this way, young professionals in the civil service are given an opportunity for rapid promotion if they 
ǎƘƻǿ ŜȄŎŜǇǘƛƻƴŀƭ ǊŜǎǳƭǘǎ ƛƴ ǘƘŜƛǊ ǇŜǊŦƻǊƳŀƴŎŜΦ /ƛǾƛƭ ǎŜǊǾŀƴǘǎ Ƴŀȅ ŀƭǎƻ ōŜ άǇǊƻƳƻǘŜŘέ ƘƻǊƛȊƻƴǘŀƭƭȅ ƛƴǘƻ ŀ 
higher salary group (rank) while remaining in the same position, in accordance with the Law on Civil Service 
Salaries. 

Promotion based on successive excellent performance appraisals created problems in practice. As the Civil 
Service Law entered into effect on 1 July 2006 and annual performance appraisal started to be introduced 
in 2007, no promotions were possible until early 2009, i.e. two and a half years after the beginning of 
implementation of the CSA. Promotion based on the results of internal competition was also possible only if 
a candidate had two subsequent excellent performance appraisal marks, which also reduced the 
importance of internal competition as an HRM instrument. This problem has been resolved by the 2009 
amendments to the CSA, which has eliminated the excellent performance appraisal as a precondition for 
participating in an internal competition procedure.  

4.3.3 Mobility 

Mobility in the civil service has somewhat improved. This improvement is mainly due to the 2009 Civil 
Service Act amendments, which have allowed for a direct transfer of a civil servant to another position in 
the same institution or an agreement on the transfer of a civil servant between different institutions. 
However, due to the process of reduction in the number of staff, mobility has still not been fully enabled. 

Recruitment, promotion and mobility procedures are under the inspection of the Administrative 
Inspectorate, and decisions made by selection panels or by appointing authorities can be appealed to 
independent boards of appeal (one for organisations depending on the government, one for the judiciary 
ŀƴŘ ǇǳōƭƛŎ ǇǊƻǎŜŎǳǘƻǊΩǎ ƻŦŦƛŎŜǎΣ ŀƴŘ ƻǘƘŜǊǎ ŦƻǊ ǇŀǊƭƛŀƳŜƴǘ ŀƴŘ ƻǘƘŜǊ ƛƴǎǘƛǘǳǘƛƻƴǎύΦ ¢ƘŜ ŘŜŎƛǎƛƻƴǎ ƳŀŘŜ ōȅ 
these boards of appeal are subject to judicial review.  

4.3.4 Performance Appraisal 

The 2005 Civil Service Act and the 20лс 5ŜŎǊŜŜ ƻƴ /ƛǾƛƭ {ŜǊǾŀƴǘǎΩ tŜǊŦƻǊƳŀƴŎŜ !ǇǇǊŀƛǎŀƭ ƎƻǾŜǊƴ ǘƘŜ 
conduct of performance appraisal in Serbia. In general, all civil servants are supposed to be subject to 
performance appraisal. However, there are several exceptions to this rule, which apply to: the manager of 
the state authority, a civil servant who has worked less than three months during the appraisal period, and 
any civil servant employed for a fixed term. Performance appraisal is conducted annually. The appraisal 
period runs from 1 January to 31 December of each year. The formal appraisal procedure (appraisal form, 
interview) starts after the end of each appraisal period, which is in January of the following year, and is to 
be completed at the latest by the end of February. 

Performance appraisal is conducted by an immediate superior of the civil servant concerned. Therefore, 
depending on the hierarchy in the respective state authority, each civil servant (appraisee) will have his/her 
own evaluator. In many cases and for most civil servants the head of the respective department will have 
the role of evaluator for all of his/her subordinates. An important role in the performance appraisal is also 
ƎƛǾŜƴ ǘƻ ŀ άŎƻǳƴǘŜǊ-ǎƛƎƴŜǊέΣ ǿƘƻ ǇǊƻǾƛŘŜǎ ŦƻǊ ŎƘŜŎƪǎ ŀƴŘ ōŀƭŀƴŎŜǎ ƛƴ ǘƘŜ ŀǇǇǊŀƛǎŀƭ ǇǊƻŎŜǎǎΦ ! 
άŎƻǳƴǘer-ǎƛƎƴŜǊέ ƛǎ ǘƘŜ ƛƳƳŜŘƛŀǘŜ ǎǳǇŜǊƛƻǊ ƻŦ ǘƘŜ ŜǾŀƭǳŀǘƻǊΣ ŀƴŘ ŀǎ ǎǳŎƘ ƘŜκǎƘŜ ƛǎ ŦǳǊǘƘŜǊ ŀǿŀȅ ŦǊƻƳ ǘƘŜ 
work of the appraisee than the evaluator but has some specific knowledge of the work involved and the 
performance achieved. The counter-signer has the right to add his/her comments to the appraisal and to 
the proposed grade on the standard appraisal form in order to express his/her view as to whether the 
appraisal is realistic and properly justified, etc.  

¢ƘŜ ƪŜȅ ǇŜǊŦƻǊƳŀƴŎŜ ŀǇǇǊŀƛǎŀƭ ŎǊƛǘŜǊƛŀ ŀǊŜ άǊŜǎǳƭǘǎ ŀŎhieved in the realisation of tasks of a job position and 
ŀƎǊŜŜŘ ǿƻǊƪ ƻōƧŜŎǘƛǾŜǎέΣ ǿƘƛŎƘ ƛƴŘƛŎŀǘŜ ŀƎǊŜŜŘ ƻǳǘǇǳǘǎ ƻǊ ǘŀǊƎŜǘ ŀƎǊŜŜƳŜƴǘǎΦ ²ƻǊƪ ƻōƧŜŎǘƛǾŜǎκǘŀǊƎŜǘ 
agreements of the appraisee have to be identified and defined in advance at the beginning of the 
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assessment period. Other appraisal criteria are independence, creativity, initiative, precision and diligence, 
ŀǎ ǿŜƭƭ ŀǎ ǉǳŀƭƛǘȅ ƻŦ ǘƘŜ ŀǇǇǊŀƛǎŜŜΩǎ Ŏƻ-operation with others.  

A scale of five possible grades is applied in the performance appraisal: unsatisfactory, satisfactory, good, 
ǾŜǊȅ ƎƻƻŘ ŀƴŘ ŜȄŎŜǇǘƛƻƴŀƭΦ !ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ 5ŜŎǊŜŜ ƻƴ tŜǊŦƻǊƳŀƴŎŜ !ǇǇǊŀƛǎŀƭΣ ŀƴ άǳƴǎŀǘƛǎŦŀŎǘƻǊȅέ ƳŀǊƪ ƛǎ 
given to a civil servant who has failed to reach even the minimum performance score when working 
towards achievement of work ƻōƧŜŎǘƛǾŜǎ ŀƴŘ ǎŀǘƛǎŦŀŎǘƛƻƴ ƻŦ ǊŜƎǳƭŀǊ Ƨƻō ǊŜǉǳƛǊŜƳŜƴǘǎΦ ! άǎŀǘƛǎŦŀŎǘƻǊȅέ ƳŀǊƪ 
is given to a civil servant who has achieved the specified work objectives and satisfied the regular job 
ǊŜǉǳƛǊŜƳŜƴǘǎ ŀǘ ŀ ƳƛƴƛƳǳƳ ǇŜǊŦƻǊƳŀƴŎŜ ƭŜǾŜƭΦ ! άƎƻƻŘέ ƳŀǊƪ ƛǎ ƎƛǾŜƴ ǘƻ a civil servant who has achieved 
the specified work objectives and satisfied the regular job requirements at an average performance level. 
¢ƘŜ ƳŀǊƪ άŜȄŎŜƭƭŜƴǘέ ƛǎ ƎƛǾŜƴ ǘƻ ŀ ŎƛǾƛƭ ǎŜǊǾŀƴǘ ǿƘƻ Ƙŀǎ ŀŎƘƛŜǾŜŘ ǘƘŜ ǎǇŜŎƛŦƛŜŘ ǿƻǊƪ ƻōƧŜŎǘƛǾŜǎ ŀƴŘ ǎŀǘƛǎŦƛŜŘ 
the regǳƭŀǊ Ƨƻō ǊŜǉǳƛǊŜƳŜƴǘǎ ŀǘ ŀƴ ŀōƻǾŜ ŀǾŜǊŀƎŜ ǇŜǊŦƻǊƳŀƴŎŜ ƭŜǾŜƭΦ !ƴŘ ŦƛƴŀƭƭȅΣ ǘƘŜ ƳŀǊƪ άŜȄŎŜǇǘƛƻƴŀƭέ ƛǎ 
given to a civil servant who has achieved the specified work objectives and satisfied the regular job 
requirements at an exceptionally high performance level. 

¢ƘŜ ŎƻƴǎŜǉǳŜƴŎŜ ƻŦ ŀƴ άŜȄŎŜǇǘƛƻƴŀƭέΣ ŀƴ άŜȄŎŜƭƭŜƴǘέ ŀƴŘ ǘƻ ŀ ŎŜǊǘŀƛƴ ŜȄǘŜƴǘ ŀƭǎƻ ŀ άƎƻƻŘέ ǊŀǘƛƴƎ ƛǎ ǘƘŜ 
chance of promotion. With regard to promotion, two categories have to be distinguished: outperforming 
executive civil servants who have been given an άŜȄŎŜǇǘƛƻƴŀƭέ ƳŀǊƪ ŀǘ ƭŜŀǎǘ ǘǿƻ ŎƻƴǎŜŎǳǘƛǾŜ ǘƛƳŜǎ ƻǊ ŀƴ 
άŜȄŎŜƭƭŜƴǘέ ƳŀǊƪ ŀǘ ƭŜŀǎǘ ŀǘ ŦƻǳǊ ŎƻƴǎŜŎǳǘƛǾŜ ǘƛƳŜǎ Ƴŀȅ ōŜ ǇǊƻƳƻǘŜŘ ǘƻ ŀ ƘƛƎƘŜǊ-ranking job position. 
However, it has to be underlined that there is no automatic promotion. In each case it is necessary for a 
vacant position to be available and for the civil servant to fulfil the requirements for working in the higher 
position.  

Pay progression through horizontal pay-steps is based on performance. A civil servant whose performance 
has been assessed as "exceptional" for two consecutive years is promoted by two pay-steps. A civil servant 
whose performance has been assessed as "excellent" for two consecutive years, or as "exceptional'' and 
''excellent',' irrespective of the sequence of the assessments, is promoted by one pay-step. A civil servant 
whose performance has been assessed as ''good'', or as ''excellent'' and ''good'', irrespective of the 
sequence of the assessments, for three consecutive years is promoted by one pay-step.  

There are also, however, rather harsh negative consequences of performance appraisal. If a civil servant 
has received a negative quarterly performance appraisal on the basis of attainment of his/her work 
objectives, he/she would be demoted to either a lower pay-step or, if there is no lower pay-step in his/her 
pay-grade, to a lower rank/position. After a negative quarterly performance appraisal, a civil servant is 
subject to an extraordinary performance appraisal, which has to be conducted within a period of 30 days 
following the negative appraisal. If a civil servant then receives a subsequent negative appraisal, his/her 
employment shall be terminated.  

The identification of training needs constitutes an integral part of the performance appraisal process. 
However, not all managers identify the training needs of their personnel in the course of the performance 
appraisal. Training needs that are identified in the course of performance appraisal are also taken into 
account in the process of designing general training plans. The HRMS staff claim that the training needs 
determined in the course of performance appraisal are one of the main sources for drafting the annual 
general training plans.  

Performance appraisal is applied in practice to a large extent. All ministries and agencies have conducted 
performance appraisal over the past three years (since the passage of the decree on performance 
appraisal), with the exception of the Hydro-Meteorological Service, whose director refused to sign 
performance appraisal decisions, as he was of the opinion that the grades assigned to civil servants were 
neither accurate nor realistic. 

The attitude of managers and ordinary civil servants towards performance appraisal is mixed. There was an 
initial resistance against this instrument, which has now largely been overcome. Managers support this 
instrument, as it enables them to follow up the work of their personnel, but they tend to complain that the 
process of performance appraisal is overly time-consuming and formalistic, as it requires them to quarterly 
(every three months) assess the attainment of work objectives by civil servants, which takes quite a lot of 
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time and makes the process overly bureaucratic. Ordinary civil servants do not consider appraisals to be 
objective in many cases, which triggers a certain amount of hostility towards this instrument and towards 
their superiors. 

In summary, the CSA establishes a performance appraisal system that, in theory, could contribute to 
improving civil service performance. The principles of the appraisal are well stated, and the rules and 
procedures are quite clear. However, the obligation of quarterly review meetings for follow-up is 
time-consuming and constitutes a burden on the work of managers. In general, performance appraisal is 
not perceived in practice ŀǎ ŀƴ ƛƳǇƻǊǘŀƴǘ ƳŀƴŀƎŜǊƛŀƭ ǘƻƻƭ ŦƻǊ ŘŜǾŜƭƻǇƛƴƎ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎΩ ŎŀǇŀŎƛǘƛŜǎ ŀƴŘ ŦƻǊ 
improving the quality of public administration. It is therefore irrelevant, poorly implemented and 
unbalanced in terms of the ratings given. High ratings are the most common.  

It can be concluded that at the present time the Serbian public service is only partially independent of 
political parties; the CSA has contributed to a certain depoliticisation, but the impartiality mechanism 
embedded in the system of recruitment is not difficult to circumvent as it is relatively weak. In spite of the 
undeniable positive aspects of the regulations on recruitment and classification of the civil service, the 
merit system is still not fully guaranteed and remains fragile, as recruitment decisions are still based too 
heavily on managerial discretion, and this discretion is the final criterion for recruitment.  

There is a persistent confusion between the idea of the public advertising of vacancies and the idea of 
merit-based recruitment. The publication of vacancies is necessary, but it is not sufficient to guarantee a 
merit-based recruitment system. An excessive dose of discretion in recruitment, coupled with the 
ethnicity principle of article 77 of the Constitution and its consequences on likely quotas for entering the 
civil service, will hamper the professionalism of the civil service, which can only be achieved by putting 
into practice meritocratic principles. 

The existing procedure for performance appraisal is in line with European standards, and there is 
currently no need for any substantial revision or improvement with respect to the procedural and 
technical aspects of this instrument. However, we are of the opinion that performance appraisal 
consequences, especially with regard to negative appraisal, are overly strict and severe, as they enable 
managers to terminate the employment of a civil servant within a period of only four months, which is 
contrary to established performance appraisal practices in other countries.  

The civil service ǎȅǎǘŜƳ ƛƴ {ŜǊōƛŀ ƛǎ ōŜƛƴƎ ƛƳǇƭŜƳŜƴǘŜŘ ƛƴ ŀ άŎǳƭǘǳǊŀƭέ ŦǊŀƳŜǿƻǊƪ ƛƴ ǿƘƛŎƘΣ ŦƻǊ ŘŜŎŀŘŜǎΣ 
access to positions and jobs in the public administration, as well as internal promotion, was largely based 
on political affiliation, patronage or cronyism. As a result, although enormous progress has been made in 
recent years, the introduction of the new rules and procedures laid down in the CSA is still hampered by 
long-ƭŀǎǘƛƴƎ άŎǳƭǘǳǊŀƭέ Ƙŀōƛǘǎ ŀƴŘ ǘǊŀŘƛǘƛƻƴǎΦ ¢ƘŜ ǇǊƻƎǊŜǎǎ ǘƘŀǘ Ƙŀǎ ōŜŜƴ ƳŀŘŜ ƛǎ ŦŀǊ ŦǊƻƳ ōŜƛƴƎ 
sustainable. 

4.4 Classification and Job Evaluation of the Civil Service 

The Law on State Administration (2005) and the Civil Servants Act (CSA) provide a clear classification of civil 
ǎŜǊǾƛŎŜ ǇƻǎƛǘƛƻƴǎΣ ŜƴŎƻƳǇŀǎǎƛƴƎ ǘǿƻ Ƴŀƛƴ ƎǊƻǳǇǎΥ άŀǇǇƻƛƴǘŜŘέ Ǉƻǎƛǘƛƻƴǎ όǎŜƴƛƻǊ Ŏƛvil servants) and 
άŜȄŜŎǳǘƻǊƛŀƭέ ǇƻǎƛǘƛƻƴǎΦ ²ƛǘƘƛƴ ŜŀŎƘ ƻŦ ǘƘŜǎŜ ǘǿƻ Ƴŀƛƴ ƎǊƻǳǇǎΣ ǘƘŜ ǾŀǊƛƻǳǎ Ǉƻǎƛǘƛƻƴǎ ŀǊŜ ŎƭŜŀǊƭȅ ŘŜŦƛƴŜŘΣ ƻƴ 
the basis of the tasks and professional qualifications required. Senior civil servants are those holding 
powers to direct and co-ordinate the activities of a state authority (article 33, CSA). In the state 
administration, these positions include assistant minister, secretary of a ministry, director and assistant 
director of an administrative body within a ministry, director and deputy director of a special organisation 
ƻǊ ƻŦ ŀ ƎƻǾŜǊƴƳŜƴǘ ǎŜǊǾƛŎŜΣ ŘƛǊŜŎǘƻǊ ƻŦ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ƎŜƴŜǊŀƭ ǎŜŎǊŜǘŀǊƛŀǘΣ ŘƛǊŜŎǘƻǊ ƻŦ ŀƴ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ 
district, and the public attorney. 

Executorial positions (article 35, CSA) are defined negatively as those thaǘ ŀǊŜ άƴƻǘ ŀǇǇƻƛƴǘŜŘέΣ ƛΦŜΦ ǘƘƻǎŜ 
that are not senior positions even if they involve the management of internal units within a state authority. 
In the state administration these positions include senior counsellor, independent counsellor, counsellor, 
junior counsellor, associate, junior associate, clerk and junior clerk. {ǘŀŦŦǎ ƛƴ ǘƘŜ ŎŀǘŜƎƻǊȅ ƻŦ άƻǊŘƛƴŀǊȅ ƻǊ 
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ŜȄŜŎǳǘƻǊƛŀƭ ŎƛǾƛƭ ǎŜǊǾƛŎŜέ ƘŀǾŜ ǇŜǊƳŀƴŜƴǘ ŎƛǾƛƭ ǎŜǊǾƛŎŜ ǎǘŀǘǳǎΦ ¢ƘŜȅ ŀǊŜ ŎƭŀǎǎƛŦƛŜŘ ǿƛǘƘƛƴ ŘƛŦŦŜǊŜƴǘ ǊŀƴƪǎΣ 
which are defined on the basis of civil seǊǾŀƴǘǎΩ ŜŘǳŎŀǘƛƻƴŀƭ ǉǳŀƭƛŦƛŎŀǘƛƻƴǎΣ ŜȄǇŜǊƛŜƴŎŜΣ ŀƴŘ ŀ ōǊƻŀŘ 
definition of the level of the job. 

Prior to the 2009 amendments to the CSA, there was a clear distinction between rank and position in the 
civil service. Whereas a rank was a personal category, which basically depended on the years of service, the 
position depended on the duties that a civil servant performed. For instance, someone could perform the 
duties of an administrative inspector or head of department and be in one of the ranks ranging from 
professional associate to higher associate. One of the key novelties introduced by the CSA is a new 
classification and grading system, which has facilitated the classification of all civil service posts within 
different ranks on the basis of complexity and responsibility of tasks and not on the basis of years of 
service. In this way, the distinction between the rank and the position has been blurred. Each position is 
now evaluated in terms of its complexity, responsibility, level of independence, etc., and assigned to a 
certain rank. In this way it is not possible for persons who are performing the duties of administrative 
inspectors to be assigned to different ranks, but only to the rank that corresponds to the level of complexity 
and responsibility of the tasks performed.  

International institutions have had an important role in the redesign of the Serbian classification and 
grading system. There was primarily a substantive influence of the World Bank in introducing the 
position-based system and the new classification of posts based on the complexity and responsibility of 
ǘŀǎƪǎΣ ŜǎǇŜŎƛŀƭƭȅ ŀǎ ǘƘƛǎ ǊŜŘŜǎƛƎƴ ƻŦ ǘƘŜ ǎȅǎǘŜƳ ǿŀǎ ŀƭǎƻ ŀ ǊŜǉǳƛǊŜƳŜƴǘ ƭƛƴƪŜŘ ǘƻ ǘƘŜ .ŀƴƪΩǎ ŎƻƴŘƛǘƛƻƴŀƭƛǘȅ 
for budget support. The European Agency for Reconstruction provided support through technical assistance 
and advice in the design of the new classification and grading system and in the introduction of the 
principles of job evaluation and classification of posts.  

The Law on State Administration for the first time introduced the positƛƻƴ ƻŦ ŀ άǎǇŜŎƛŀƭ ŀŘǾƛǎƻǊ ǘƻ ǘƘŜ 
ƳƛƴƛǎǘŜǊέΣ ǿƘƻ ƛǎ ǘƻ ǇǊƻǾƛŘŜ ǇƻƭƛŎȅ ǎǳǇǇƻǊǘ ǘƻ ǘƘŜ ƳƛƴƛǎǘŜǊΦ !ŎŎƻǊŘƛƴƎ ǘƻ ǘƘƛǎ ƭŀǿΣ ŀ ǎǇŜŎƛŀƭ ŀŘǾƛǎƻǊ ǇǊŜǇŀǊŜǎ 
proposals and opinions and performs other tasks for the minister. The rights and duties of a special advisor 
are stipulated by the employment contract, according to labour law rules, and the remuneration is 
determined by a government regulation. The number of special advisors to the minister is determined by 
the Government Act for each ministry. The number of special advisors is nevertheless limited to a 
maximum of three (article 27 of the Law on State Administration).  

A genuine form of ministerial cabinet was introduced by new civil service legislation in 2005/2006. The 
decree on the principles of internal organisation and systematisation of posts in ministries, special 
organisations and services of the government stipulates that the cabinet of the minister is to be formed 
with the aim of carrying out advisory and protocol-related activities, public relation activities, and 
administrative/technical activities that are of importance for the work of the minister. Employment in the 
cabinet is on a fixed-ǘŜǊƳ ōŀǎƛǎ ŀƴŘ Ŏŀƴƴƻǘ ŜȄŎŜŜŘ ǘƘŜ ŘǳǊŀǘƛƻƴ ƻŦ ǘƘŜ ƳƛƴƛǎǘŜǊΩǎ ƳŀƴŘŀǘŜΦ {ǇŜŎƛŀƭ ŀŘǾƛǎƻǊǎ 
to the minister do not enter into employment in the formal sense. The cabinet is managed by the head of 
the cabinet, who reports to the minister on his/her own work and on the work of the cabinet as a whole. 
Ministerial cabinets may have up to eight members, and the exact number is determined by a government 
decision. 

The classification and job evaluation system seems to be well designed and to be working appropriately. 

4.5 Senior Civil Service 

The professionalisation and political neutrality of the senior civil service were among the priorities of the 
Serbian public administration reform of 2005. One of the first steps undertaken towards this goal was the 
creation of a separate corps of senior civil servants and the enactment of rules that would in an 
unambiguous manner establish their position in the Serbian public administration vis-à-vis political 
appointees on the one hand and ordinary civil servants on the other.  

¢ƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ǎŜƴƛƻǊ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎΣ ǿƘƻ ƘƻƭŘ άŀǇǇƻƛƴǘŜŘ ǇƻǎƛǘƛƻƴǎέΣ ƛǎ ƭŀƛŘ Řƻǿƴ ƛƴ ǘƘŜ /{!Σ ǿƘŜǊŜ ǘƘŜȅ 
are defined as civil servants who are appointed by the government to direct and co-ordinate the activities 
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of a ministry or central agency. According to the Law on State Administration, the corps of senior civil 
servants in ministries and other central agencies includes the following positions: assistant minister, 
secretary of a ministry, director and assistant director of an administrative body within a ministry, director, 
deputy director and assistant director of a special organisation or government service.  

As mentioned above, the Law on State Administration makes a clear distinction between political and civil 
service posts. The state secretary and political advisors to a minister are politically appointed, and their 
term of office is ƭƛƴƪŜŘ ǘƻ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ƳŀƴŘate. The senior ranks of the ministerial bureaucracy, on 
the other hand, do not enjoy the right to permanent employment as ordinary civil servants, but are 
appointed by the government for a period of five years, which can be further extended for equal periods.  

aƻǎǘ ƻŦ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƎƻǾŜǊƴƛƴƎ ǘƘŜ Ǉƻǎƛǘƛƻƴǎ ƻŦ άƻǊŘƛƴŀǊȅ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎέ ŀƭǎƻ ŀǇǇƭȅ ǘƻ ǎŜƴƛƻǊ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎΣ 
with the exception of the provisions on transfers and probationary work. Senior civil servants cannot be 
transferred to another position or to another administrative organisation, and they are not subject to 
probationary work.  

The recruitment provisions for senior civil servants closely resemble the recruitment provisions for 
άƻǊŘƛƴŀǊȅέ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎΦ ¢ƘŜ ƳŀƧƻǊ ŘƛŦŦŜǊŜƴŎŜ ōŜǘǿŜŜƴ ǘƘŜ ǘǿƻ sets of procedures lies in the more 
important role given to the High Civil Service Council (HCSC) for the recruitment of senior civil servants. The 
initiative for recruitment is taken by the minister, and the selection process can commence after the HRMS 
and the HCSC have verified that there is a vacant senior civil servant position in both the Rulebook on 
Internal Organisation and Systematisation of Job Positions and the annual staffing plan of the ministry.  

The recruitment and selection process is managed by a Competition Committee, whose members are 
ŘŜǎƛƎƴŀǘŜŘ ōȅ ǘƘŜ I/{/Σ ǿƘƛŎƘ ǎƘƻǳƭŘ ŜƴǎǳǊŜ ǘƘŜ /ƻƳƳƛǘǘŜŜΩǎ ƛƴŘŜǇŜƴŘŜƴŎŜ ŦǊƻƳ ǇƻƭƛǘƛŎŀƭ ƛƴǘŜǊŦŜǊŜƴŎŜΦ 
The Committee has a minimum of three members. One of the members is a representative of the HCSC, 
and another member is an external expert in the relevant field. The law provides for the possibility that one 
Committee member is a civil servant from the state authority in which the vacant position is located. The 
Competition Committee is always chaired by the representative of the HCSC. The heads of internal units do 
not belong to the corps of senior civil servants, although their position does involve a certain level of managerial 
responsibilities. The recruitment and selection process for these positions is conducted in accordance with the 
provisions for filling the positions of ordinary civil servants. 

The Competition Committee conducts the recruitment and selection process in accordance with a mixture of the 
selection rules governing recruitment for an ordinaǊȅ ŎƛǾƛƭ ǎŜǊǾŀƴǘΩǎ Ǉƻǎǘ ŀƴŘ ǘƘŜ ǎǇŜŎƛŀƭ ǊǳƭŜǎ ŦƻǊ ǘƘŜ ǎŜƭŜŎǘƛƻƴ ƻŦ 
senior officials, as set by the High Civil Service Council in the Rulebook on the professional qualifications, 
knowledge and skills which are examined during the selection procedure, examination methods and selection 
criteria for employment in state bodies. The professional qualifications and knowledge of the candidate for the 
senior civil servant position are assessed on the basis of his/her application and a personal interview. Besides 
testing the capacity of the candidate to successfully carry on the tasks assigned to the vacant post, the system of 
ŜƴǘǊŀƴŎŜ ŜȄŀƳƛƴŀǘƛƻƴǎ ŦƻǊ ǎŜƴƛƻǊ ƻŦŦƛŎƛŀƭǎ ǇƭŀŎŜǎ ǎǇŜŎƛŀƭ ŜƳǇƘŀǎƛǎ ƻƴ ŀǎǎŜǎǎƛƴƎ ŎŀƴŘƛŘŀǘŜǎΩ ƪƴƻǿƭŜŘƎŜ ƻŦ 9¦ ƭŀǿΦ 
The skills tested in the course of the selection procedure are logical and analytical reasoning, communication 
skills, organisational skills and leadership skills. The entry examination consists of two parts. In the first phase the 
professional qualifications, knowledge and communication skills of the candidate are assessed on the basis of 
ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ŀƴŘ ǘƘŜ ǇŜǊǎƻƴŀƭ ƛƴǘŜǊǾƛŜǿǎΦ ¢ƘŜ ŎŀƴŘƛŘŀǘŜΩǎ ƭƻƎƛŎŀƭ ŀƴŘ ŀƴŀƭȅǘƛŎŀƭ ǊŜŀǎƻƴƛƴƎΣ ƻǊƎŀƴƛǎŀǘƛƻƴŀƭ ǎƪƛƭƭǎ 
and leadership skills are examined in the second phase by means of standardised tests.  

Upon completion of the selection procedure, the Competition Committee proposes to the minister a shortlist of 
a maximum of three candidates. The minister then proposes his/her choice to the government for its approval. 
In contrast to the recruitment of an ordinary civil servant, the minister is not obliged to choose any of the 
proposed candidates but in that event the minister must inform the High Civil Service Council and the HRMS of 
the reasons for such a decision. Although the Competition Committee has an important role in ensuring 
transparency and the principle of merit in the selection process, the minister has the final say as he/she can veto 
the proposal of the Competition Committee by not choosing any of the proposed candidates. In that case he/she 
can appoint an acting senior civil servant to the respective senior post.  
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The mandates of a state secretary and of special advisors to the minister terminate with the termination of 
ŀ ƳƛƴƛǎǘŜǊΩǎ ƳŀƴŘŀǘŜΦ hǘƘŜǊ ǎŜƴƛƻǊ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎ όǎǳŎƘ ŀǎ ŀǎǎƛǎǘŀƴǘ minister or secretary of the ministry) do 
not have a permanent position either, but they are appointed by the government for a period of five 
years55, which extends beyond the mandate of any individual government and should thus reduce 
politicisation. Although this arrangement may not be a fully satisfactory solution, it constitutes an 
important improvement from the previous system, in which the posts of secretary of the ministry and 
assistant minister were subject to simple government appointment, often based solely on political grounds.  

However, actual practice has shown that, by and large, the appointments of senior civil servants are still 
based on political and party affiliations. aƻǎǘ ǎŜƴƛƻǊ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎΩ Ǉƻǎƛǘƛƻƴǎ ŀǊŜ ǎǘƛƭƭ ŦƛƭƭŜŘ ƛƴ ŀŎŎƻǊŘŀƴŎŜ 
with the transitory provisions of the CSA that allow for temporary political appointments to senior positions 
pending completion of the new selection procedures. This practice leads to the clear conclusion that the 
appointments of senior ministerial cadres are directly related to political bargaining between the parties 
forming the governing coalition, which usually results in the proportional allocation of high-level jobs to 
each party in the coalition. 

The role of the minister in the selection process might, in various ways, outgrow the role assigned to a 
minister by the provisions of the CSA. One of the greatest concerns is that a minister could circumvent the 
merit-based selection by repeatedly rejecting the candidates who are shortlisted by the Competition 
Committee, in which case he/she has the right to fill the vacant senior position through a temporary 
appointment. As there is neither a limit to the number of calls for open competition nor an alternative way 
of filling a vacant position in the case of repeatedly unsuccessful public competitions, this arrangement 
often leads to situations where the minister uses temporary appointments as long as his/her mandate lasts. 
In that way the minister can make sure that the senior civil servant post is held by the person whose main 
qualification is political loyalty rather than professional merit. 

It has been estimated that at least half of all candidates for senior civil service positions come from the 
private sector. The nine years of professional experience as the main requirement for participation in the 
public competition for a senior civil service position is often difficult to meet by external candidates, 
especially taking into account the way in which this requirement is interpreted by members of the High Civil 
{ŜǊǾƛŎŜ /ƻǳƴŎƛƭΦ Lǘ ƛǎ ƴƻǘ ǊŀǊŜ ŦƻǊ ŀƴ ŀǇǇƭƛŎŀǘƛƻƴ ŦƻǊ ŀ ǎŜƴƛƻǊ Ǉƻǎƛǘƛƻƴ ǘƻ ōŜ ǊŜƧŜŎǘŜŘ ōŜŎŀǳǎŜ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ 
professional experience was gained in the private sector, in an NGO sector or in an international 
organisation, i.e. outside Serbian public sector institutions. This requirement effectively confines in practice 
the participation in senior civil service competitions to career bureaucrats.  

Termination of the appointment to a senior civil service position can take place for several reasons: 1) due 
to the expiry of the period of appointment, 2) upon submission of a written resignation, 3) if the senior civil 
servant has been appointed to another management position in another administrative organisation, 4) in 
the event of the abolition of the position, 5) if the appointed civil servant has fulfilled the conditions for 
retirement, 6) if the employment of the senior civil servant has been terminated as a result of his/her 
written resignation, and 7) in the case of the dismissal of the senior civil servant.  

¢ƘŜ ŀǇǇƻƛƴǘƳŜƴǘ ƻŦ ŀ ǎŜƴƛƻǊ ŎƛǾƛƭ ǎŜǊǾŀƴǘ ƛǎ ǊŜǾƻƪŜŘ ƛŦΥ ƘŜκǎƘŜ ƛǎ ŎƻƴǾƛŎǘŜŘ ǘƻ ŀ ǎŜƴǘŜƴŎŜ ƻŦ ǎƛȄ ƳƻƴǘƘǎΩ 
imprisonment, if his/her employment in the civil service is terminated in the course of disciplinary 
proceedings, in the case of negative performance evaluations, or in certain cases when his/her dismissal is 
requested by the Ombudsman or the Anti-Corruption Agency. The list of serious breaches of duty that can 
lead to the revocation of the appointment of a senior civil servant is identical to the list that applies to 
ordinary civil servants.  

The early dismissal of a senior civil servant can also result from unsatisfactory performance. The CSA links 
performance evaluation to both the selection of officials at senior level and the grounds for their dismissal. 
A civil servant is dismissed from a senior position if he/she is given a negative performance appraisal rating 
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 Law on State Administration, article 25, paragraph 3 and article 26, paragraph 3. 
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in the course of an extraordinary assessment or if his/her work performance has been evaluated as 
άǳƴǎŀǘƛǎŦŀŎǘƻǊȅέ ƛƴ ǘǿƻ ŎƻƴǎŜŎǳǘƛǾe evaluations.  

The last group of reasons for which the appointment of a senior civil servant can be revoked is related to 
the role of the Ombudsman and of the newly established Anti-Corruption Agency. Namely, the 
appointment of senior ministerial staff can be revoked if one of these two bodies issues a public 
recommendation to the government to remove a senior civil servant from office and if the government 
decides to comply with this recommendation. The law does not provide for the possibility of appeal against 
the decision by which the appointment of a senior civil servant was terminated, but he/she can lodge a 
complaint with the Administrative Court.  

If a manager leaves the ministry or agency, he/she is entitled to receive severance pay for an amount 
equivalent to six average salaries. This right can be extended for an additional six months if the official 
becomes eligible for retirement in the course of the first six-month period. After the expiry of the mandate, 
resignation or termination of appointment due to administrative reorganisation, if there is no adequate 
vacant position, a civil servant will be made redundant. The same will happen in the case of an early 
dismissal resulting from unsatisfactory performance or of the revocation of the appointment as a 
consequence of the public recommendation of the Ombudsman or the Anti-Corruption Agency. If the 
termination of the appointment is the consequence of a disciplinary sanction, along with the revocation of 
the appointment the senior civil servant will lose the status of civil servant and all related rights.  

The regulation of the senior civil service seems relatively correct, but in practice changes are needed in 
terms of reducing the politicisation of senior management. Practice indeed has shown how difficult it is to 
introduce a senior management corps in an administrative environment where politicisation is prevalent, 
the foundations for professionalism in public management are not solid, and managerial capabilities are 
weak. 

4.6 Rights and Obligations, especially Integrity and Impartiality 

In its section on the basic principles of the civil service, the CSA provides that civil servants shall act in 
accordance with the principle of professional integrity, in an impartial and politically neutral way. The 
principle of political neutrality of civil servants is further emphasised in the same section by a provision that 
explicitly prohibits civil servants from expressing or representing their political beliefs when at work. The 
principles of professional integrity and political neutrality are binding for all categories of civil servants, i.e. 
both ordinary and senior civil servants.With regard to the concrete legal mechanisms that should ensure 
ŎƛǾƛƭ ǎŜǊǾŀƴǘǎΩ ƻōǎŜǊǾŀƴŎŜ ƻŦ ǘƘŜ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ǇƻƭƛǘƛŎŀƭ ƴŜǳǘǊŀƭity, fairness and impartiality, two legal acts 
have particular importance, the CSA and the Law on the Anti-Corruption Agency. The provisions of the CSA 
only regulate to some extent the relevant obligations of senior civil servants, as they are mainly concerned 
with the anti-corruption restrictions and requirements imposed on ordinary civil servants. The 2008 Law on 
the Anti-Corruption Agency provides for the mechanisms aimed at preventing corruption among public 
officials, a category that includes both political appointees and senior civil servants.  

The applicable legal framework provides for a number of legal mechanisms that should prevent corruption 
in state administration bodies, such as restrictions on the political and economic activities of civil servants, 
declaration of assets, disciplinary sanctions, and codes of conduct. The CSA establishes a clear legal 
framework for determining the situations in which a civil servant has a conflict of interestdue to the 
political or economic activities he/she is pursuing.  

The restrictions on the political activities of civil servants apply to both categories of civil servants. These 
restrictions are not very severe, as it is only on the premises of state administration bodies that civil 
servants are not allowed to manifest their political views. There are no restrictions on the membership of 
civil servants in a political party and no limitations regarding the roles they could assume in a political party.  

With regard to restrictions on economic activities, the CSA allows civil servants to work outside their 
normal working hours for another employer, provided that they have obtained the written consent of their 
superior. Such additional work should not be prohibited by the law or by any other regulation, and it should 
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ƴƻǘ ŎǊŜŀǘŜ ŀ ǎƛǘǳŀǘƛƻƴ ƻŦ ŎƻƴŦƭƛŎǘ ƻŦ ƛƴǘŜǊŜǎǘ ƻǊ ŀŦŦŜŎǘ ǘƘŜ ƛƳǇŀǊǘƛŀƭƛǘȅ ƻŦ ǘƘŜ ŎƛǾƛƭ ǎŜǊǾŀƴǘΩǎ ǿƻǊƪΦ ¢ƘŜ ǿǊƛǘǘŜƴ 
consent is not required for an additional scientific or research work or for participation in artistic, 
humanitarian, sports or other similar activities. However, even in these cases, the head of an administrative 
organisation can prohibit a civil servant from working elsewhere if this additional work could lead to a 
conflict-of-interest situation, damage the reputation of the administrative organisation, or affect the 
impartiality of the civil servant.  

The CSA also includes a ban on the establishment of commercial entities or public services and prohibits 
civil servants from engaging in any type of entrepreneurship. These restrictions are prescribed by the CSA 
only in a general manner, while the mechanisms for the transfer of managerial rights in a commercial or 
other entity are provided in the Law on the Anti-Corruption Agency.  

The conflict of interest of senior civil servants is primarily regulated by the Law on the Anti-Corruption 
Agency56. ¢Ƙƛǎ ƭŀǿ ƛǎ ŀǇǇƭƛŎŀōƭŜ ǘƻ άƻŦŦƛŎƛŀƭǎέΣ ǿƘƻ ŀǊŜ ŘŜŦƛƴŜŘ ōȅ ǘƘŜ ƭŀǿ ŀǎ ǇŜǊǎƻƴǎ άŜƭŜŎǘŜŘΣ ŀǇǇƻƛƴǘŜŘ ƻǊ 
nominated to the bodies of the Republic of Serbia, autonomous province, local self-government unit, 
bodies of public enterprises, institutions and other organisations established by the Republic of Serbia, 
autonomous province, local self-ƎƻǾŜǊƴƳŜƴǘ ǳƴƛǘ ŀƴŘ ƻǘƘŜǊ ǇŜǊǎƻƴ ŜƭŜŎǘŜŘ ōȅ ǘƘŜ bŀǘƛƻƴŀƭ !ǎǎŜƳōƭȅέΦ 

The Law on the Anti-Corruption Agency prohibits all public officials, including MPs, from concurrently 
holding two or more public offices. The law nevertheless allows exceptions to this rule in cases where 
public officials obtain the explicit approval of the Agency.  

The law allows public officials, including senior civil servants and political appointees, to be elected by the 
managing bodies of a political party and to participate in party activities, provided that this participation 
does not impede the efficient discharge of the public office that they hold. However, public officials should 
not use public resources and public meetings that they attend in a professional capacity for the promotion 
of a political party. Moreover, public officials are required at all times to unequivocally indicate to their 
interlocutors and to the general public whether they are presenting the views of the body in which they 
hold office or the views of the political party to which they belong. 

During their term of office public officials are not allowed to perform other jobs or enter into work 
engagements that would require signing an employment contract. As in the case of ordinary civil servants, 
research, educational, cultural, humanitarian and sports activities are excluded from the scope of this 
restriction, and public officials can perform these activities without explicit permission. However, in the 
case where a public official is earning an income from these activities he/she is obliged to report it to the 
Anti-Corruption Agency.  

An important novelty for enhancing the legal framework on the prevention of corruption in the state 
administration is a general prohibition of pantouflage, i.e. a situation in which a public official, after 
termination of his/her term in office, moves to a private company with activities that are closely related to 
those of the office that the public official had previously held. In line with GRECO recommendations, article 
38 of the Law on the Anti-/ƻǊǊǳǇǘƛƻƴ !ƎŜƴŎȅ ǇǊŜǎŎǊƛōŜǎ ǘƘŀǘ άŘǳǊƛƴƎ ǘƘŜ ǇŜǊƛƻŘ ƻŦ ǘǿƻ ȅŜŀǊǎ ŀŦǘŜǊ 
termination of the public office, an official whose term in office has been terminated may not take 
employment or establish business cooperation with a legal entity, entrepreneur or international 
organisation engaged in activity related to the office the official held, except under the approval of the 
Anti-/ƻǊǊǳǇǘƛƻƴ !ƎŜƴŎȅΦέ ¢Ƙƛǎ ǇǊƻƘƛōƛǘƛƻƴ ŀǇǇƭƛŜǎ ǘƻ ŀƭƭ ǇǳōƭƛŎ ƻŦŦƛŎƛŀƭǎΣ ǿƛǘƘ ǘƘŜ ŜȄŎŜǇǘƛƻƴ ƻŦ atǎΣ ŀǎ ƛƴ ǘƘŜ 
ƻǇƛƴƛƻƴ ƻŦ ǘƘŜ ŘǊŀŦǘŜǊǎ ƻŦ ǘƘŜ ƭŀǿ ǘƘŜ ǎŎƻǇŜ ƻŦ atǎΩ ŀŎǘƛǾƛǘƛŜǎ ƛǎ ǎƻ ǿƛŘŜ ǘƘŀǘ ƛǘ ǿƻǳƭŘ ƴƻǘ ōŜ ǇƻǎǎƛōƭŜ ǘƻ 
prohibit MPs from moving to the private sector after termination of their public office. 

The Law on the Anti-Corruption Agency of December 2008 was amended in July 201057 . These 
amendments have strengthened the legal basis for the protection of whistle-blowers in the public 
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 The Law on the Anti-Corruption Agency, adopted on 23 October 2008 (Official Gazette of the Republic of Serbia, no. 
97/2008), replaced the Law on Prevention of Conflict of Interest in the Discharge of Public Office, which was applicable until 
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administration. They prescribe that a civil servant or any other employee of a central government body 
(including public enterprises and public services) or of a local authority who files a corruption complaint to 
the Agency cannot suffer adverse consequences. The Agency is obliged to provide protection to a 
whistle-blower and to guarantee his/her anonymity. The amendments require the Director of the 
Anti-Corruption Agency to issue guidelines regulating whistle-ōƭƻǿŜǊǎΩ ǇǊƻǘŜŎǘƛƻƴ ƛƴ ƳƻǊŜ ŘŜǘŀƛƭΦ ¢ƘŜ 
Director is currently working on the development of such guidelines.  

The 2009 amendments to the CSA also introduced the obligation of civil servants to report corruption to 
ǘƘŜƛǊ ƛƳƳŜŘƛŀǘŜ ǎǳǇŜǊƛƻǊǎ ŀƴŘΣ ŎƻƴǎŜǉǳŜƴǘƭȅΣ ƎǳŀǊŀƴǘŜŜŘ ǿƘƛǎǘƭŜōƭƻǿŜǊǎΩ ǇǊƻǘŜŎǘƛƻƴΦ ¢Ƙƛǎ seems to be a 
positive development, even if it raises doubts about the impartiality of superiors in cases where they 
themselves may be involved in corruption-related activities. Whatever the case may be, these provisions 
still have to be tested in practice.  

In February 2011 central government bodies started to develop their integrity plans, in line with the 
guidelines provided by the Anti-Corruption Agency. It is expected that these integrity plans will identify 
special corruption risks for each institution, which should reduce corruption practices throughout the 
administration. Some institutions, such as the Customs Administration, already have an integrity plan, but 
for the majority of public administration bodies the development of an integrity plan is an important 
novelty. In order to build the capacities of institutions to develop these plans, the Anti-Corruption Agency 
organised training for human resources managers in ministries and other agencies in early February 2011. 

The Anti-Corruption Agency is in charge of ensuring compliance with the rules on conflict of interest of 
public officials. Prior to the establishment of the Anti-Corruption Agency, enforcement of the rules on 
conflict of interest of public officials was within the competence of the Republican Board for Resolution of 
Conflict of Interest.  

The Republican Board for Resolution of Conflict of Interest was established in early 2005. Its main task was 
to maintain the Register of Property and Assets of Public Officials and to decide whether an action or failure 
to act of a public official constituted a conflict of interest, as regulated by the now-abrogated Law on 
Prevention of Conflict of Interest. The Board could pronounce three types of measures: (a) confidential 
warning that is not disclosed to the public; b) public notice of violation of the law, in the case of elected 
officials; or (c) for appointed officials, public recommendation of dismissal. Although the initial results of 
the Board were encouraging, the lack of stronger sanctioning power to some extent limited its potential in 
general. At the beginning of its operation, the Board was faced with a number of cases of plurality of 
ŦǳƴŎǘƛƻƴǎΣ ǿƘƛŎƘ ǿŜǊŜ ǊŜǎƻƭǾŜŘ ōȅ ƻŦŦƛŎƛŀƭǎΩ ǊŜǎƛƎƴŀǘƛƻƴǎ ŦƻƭƭƻǿƛƴƎ ǘƘŜ .ƻŀǊŘΩǎ ǇǳōƭƛŎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎΦ 
The ǇǊƻōƭŜƳΣ ƘƻǿŜǾŜǊΣ ǿŀǎ ǘƘŀǘ ƻŦŦƛŎƛŀƭǎ ǳǎǳŀƭƭȅ ǊŜǎƛƎƴŜŘ ƻƴƭȅ ǘƘǊŜŜ ǘƻ ǎƛȄ ƳƻƴǘƘǎ ŀŦǘŜǊ ǘƘŜ .ƻŀǊŘΩǎ 
recommendation, which allowed them to continue to acquire substantial benefits during this period. 

Instead of strengthening the authority of the Board, the government decided to create a new institution, 
the Anti-Corruption Agency. The legal basis for the establishment of the Agency is provided by the Law on 
the Anti-Corruption Agency58, which was adopted by parliament in December 2008. In accordance with the 
transitory provision of the Law on the Anti-Corruption Agency, the Republican Board for Resolution of 
Conflict of Interest continued to perform its functions until 1 January 2010, when the new Anti-Corruption 
Agency took over its responsibilities, caseload, databases and staff.  

The Anti-Corruption Agency has a wide variety of competences in combating corruption, which include 
enforcement of the rules concerning the prevention of conflict of interest in the discharge of public office 
and property disclosure reports of persons holding public office. It also deals with auditing the finances of 
political parties and anti-corruption prevention activities59. 

It is doubtful that the Agency will be able to carry out all of its assigned tasks, especially until it develops its 
operational capacities, which will require time. Concerns have also been expressed as to whether it is a 
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 Law on the Anti-Corruption Agency, op.cit. 
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good idea to have such a large body and such a large number of responsibilities concentrated in a single 
institution rather than in a number of different, smaller-scale institutions.60 Furthermore, as the Agency has 
taken over responsibility for the prevention of conflict of interest from the Republican Board for Resolution 
of Conflict of Interest, the latter body was abolished immediately following the establishment of the 
Agency. This transfer of competence has raised serious public concern with regard to the effectiveness of 
frequent changes of anti-corruption institutional structures, especially as it takes a significant amount of 
time and effort for these institutions to establish themselves as credible authorities. However, since the 
Agency has already been established, it should be given an opportunity to prove that the institutional 
approach chosen was the right one. Furthermore, it should be stressed that the Anti-Corruption Agency has 
engaged staff who were previously working with the Board61. Two of the members of the Governing Board 
of the Agency used to be members of the Republican Board for Resolution of Conflict of Interest, which 
provides a certain degree of continuity of work between these two institutions and is therefore a positive 
development. In addition, the Agency is in the process of strengthening its public credibility, as it has 
questioned the behaviour and decisions of high officials, including ministers and the government as a 
whole. 

Only senior civil servants and political appointees are required to disclose their assets and interests. Under 
the new legal framework, public officials, including senior civil servants and political appointees, are obliged 
to submit to the Anti-Corruption Agency, within 30 days of the date of election or appointment to public 
office, a disclosure report on their property and income, on their entitlement to use an apartment for 
official purposes, and on the property and income of their spouse or common-law partner as well as of 
their under-age children, in accordance with their status on the date of appointment. The Law on the 
Anti-Corruption Agency also obliges public officials to submit a disclosure report within 30 days following 
the end of their term in office, in accordance with their status on the date of termination of office. All 
officials are also required to inform the Anti-Corruption Agency of any change with respect to the 
information recorded in the Property Register that results in an increase of property exceeding the average 
net income in the Republic of Serbia for the month in which the change occurred, in accordance with the 
latest data published by the Office of Statistics. If an official fails to submit the report within the set 
deadline, the Agency is obliged to duly notify the body in which the official holds public office.  

The rules on the disciplinary liability of civil servants are set out in considerable detail in the CSA. There are 
two types of disciplinary offences that can give rise to disciplinary proceedings: minor and serious violations 
of duty. The disciplinary proceedings for minor breaches of duty can be initiated for several different 
reasons: 1. when a civil servant often arrives late at work, or has unjustified absences during working hours, 
or leaves the work premises before the end of the working hours; 2. negligence in maintaining official 
documents and data; 3. unjustified absence from work up to one working day; 4. failure to inform the 
superior of the reasons for an absence from work within 24 hours of the occurrence, or absence without 
justified reason; and 5. violation of the professional code of ethics that is not covered by the rules on 
employment offences prescribed by the CSA or other special laws. The disciplinary measure for a minor 
disciplinary offence is a fine for an amount of up to 20% of the salary for full-time work for the month in 
which the disciplinary measure was determined. 

The list of serious breaches of duty is rather long and covers various types of misbehaviour of civil servants: 
1. failure to perform duties or performance of duties and execution of orders of superiors in a manner that 
is unconscientious, untimely or negligent; 2. performance of duties that are contrary to the law or failure to 
take action which the civil servant is authorised to take in order to prevent the occurrence of an unlawful 
situation or of damages; 3. abuse of employment rights; 4. violation of the principle of impartiality or 
political neutrality or expression of political beliefs at work; 5. disclosure of a professional secret or other 
confidential information; 6.) misuse of the duty to report corruption; 7. acceptance of gifts for the 

                                                      
60

 ¢ǊƛǾǳƴƻǾƛŎΣ aΦΣ ±Φ 5ŜǾƛƴŜ ŀƴŘ IΦ aŀǘƘƛǎŜƴ όaŀȅ нллтύΣ ά/ƻǊǊǳǇǘƛƻƴ ƛƴ {ŜǊōƛŀ нллтΥ hǾŜǊǾƛŜǿ ƻŦ tǊƻōƭŜƳǎ ŀƴŘ {tatus of 
wŜŦƻǊƳǎέ ώ/aL ŘǊŀŦǘ ǊŜǇƻǊǘϐΦ 

61
 Since 1 January 2010, the Anti-Corruption Agency has engaged 13 employees of the former Republican Board for Resolution 

of Conflict of Interest.  



SIGMA Assessment Serbia Civil Service and Administrative Law April 2011 

60 

performance of duties contrary to the rules of the CSA, acceptance of services or benefits or usage of the 
position in a state authority in order to realise personal interests or the interests of another person; 8. 
additional work contrary to the conditions prescribed by the CSA; 9. violation of the prohibition to hold a 
managing, supervisory or representative position in a commercial entity, institution or other legal entity; 
10. violation of the prohibition to establish a commercial entity or public service or to be engaged in any 
type of entrepreneurship; 11. violation of the duty to transfer the managing rights in a legal entity to 
another person; 12. violation of the duty to report any personal benefit that a civil servant or a person 
related to him/her may gain as a consequence of a decision of the administrative authority when that civil 
servant participates in the decision-making process; 13. unlawful management of public assets; 14. 
violation of the rights of other civil servants or state employees; 15. improper, violent or offensive 
behaviour towards other civil servants and clients; 16. performance of duties under the influence of alcohol 
or drugs; 17. acting in a way which impedes clients to exercise their rights and interests before the state 
authority; 18. unjustified absence from work for up to two consecutive working days; and 19. repetition of 
a minor disciplinary offence established by a final decision in disciplinary proceedings. 

The sanctions foreseen for a serious breach of duty range from the temporary or permanent decrease of 
salary to the temporary suspension of the right to a promotion, transfer to a lower-ranked position or, as a 
final measure, dismissal. While the above rules apply to the entire class of civil servants, the content of the 
procedural rules depends on whether the disciplinary offences were committed by ordinary civil servants or 
senior civil servants.  

Disciplinary proceedings against a civil servant who does not have managerial responsibilities are initiated 
by the head of the ministry or agency on his/her own initiative or on the proposal of the immediate 
superior of the civil servant or of any other civil servant who has learned that the violation of duty took 
place. The head of the ministry or agency can conduct the disciplinary proceedings on his/her own and 
decide on the disciplinary liability of the civil servant. However, it is much more often the case for 
disciplinary proceedings to be conducted by a disciplinary committee. The CSA provides the possibility for 
the minister or the director of the agency to set up a disciplinary committee to conduct disciplinary 
proceedings and decide on disciplinary liability. In that case, the disciplinary committee is to have three 
members with at least a university degree and a minimum of five years of professional experience. In 
addition, one member of the committee should have a university degree in law.  

If a senior civil servant is held liable, his/her case of breach of duty is processed by the High Civil Service 
Council (HCSC). The disciplinary proceedings before the HCSC are initiated on the proposal of the minister 
ƻǊ ƻƴ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ǇǊƻǇƻǎŀƭ ƛŦ ǘƘŜ ǎŜƴƛƻǊ ƻŦŦƛŎŜǊ ŎƻƴŎŜǊƴŜŘ ƛǎ ƘƛƳǎŜƭŦκƘŜǊǎŜƭŦ ǘƘŜ ƘŜŀŘ ƻŦ ǘƘŜ 
administrative organ (as is the case of the directors of central agencies).  

One difference compared to disciplinary rulings against ordinary civil servants, which can be appealed 
ōŜŦƻǊŜ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ !ǇǇŜŀƭǎ /ƻƳƳƛǎǎƛƻƴΣ ƛǎ ǘƘŀǘ ŦƻǊ ŘƛǎŎƛǇƭƛƴŀǊȅ ǊǳƭƛƴƎǎ ŀƎŀƛƴǎǘ ǎŜƴƛƻǊ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎ 
the only recourse is to initiate an administrative dispute before the court.  

There are no statistical data that could illustrate the attitude of civil service managers towards the use of 
disciplinary procedures. However, the impression is that that they are widely under-utilised, especially in 
the case of minor disciplinary offences. Practice has shown that managers resort to disciplinary proceedings 
in order to put pressure on a civil servant whom they would otherwise dismiss. However, disciplinary 
proceedings against civil servants rarely lead to the termination of employment.  

The exception to this rule concerns disciplinary proceedings against employees of the Ministry of Interior. A 
significant number of disciplinary proceedings were recently conducted against policemen who were 
allegedly receiving bribes. As a consequence, a large number of these policemen were dismissed. According 
to the available information, these proceedings led directly to an increase in the number of appeals lodged 
with the newly established Administrative Court.  

The Code of Conduct for Civil Servants was adopted by the High Civil Service Council in February 2008 and 
came into effect a month later, in March 2008, following its publication in the Official Gazette of the 
Republic of Serbia. Since the CSA regulates the civil service in a very comprehensive manner, the Code of 
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Conduct contains a selection of behavioural guidelines that are directly related to the main principles 
established by the CSA.  

The Code stresses the principle of integrity by requiring civil servants, even in their private lives, to behave 
in a way that would not make them susceptible to the influence of other individuals and that would impair 
the impartial performance of their duties in accordance with the law. Civil servants are also expected to 
behave in a manner that would not damage their professional reputation and the reputation of the public 
administration but would strengthen the confidence of citizens in the civil service. 

The principle of political neutrality is further elaborated in the Code by the prohibition to wear or exhibit 
while at work any symbols or propaganda materials of political parties. Civil servants are also not allowed 
to exhibit any behaviour that could influence the political orientation of their colleagues. 

The Code also contains a certain number of rules on conflict of interest. It repeats the provision of the CSA 
that civil servants are forbidden to accept gifts or any kind of service or other advantage for themselves or 
others. In addition, it sets out in detail the procedure that a civil servant should follow if he/she is offered a 
gift (of minor value) in the performance of public duties. 

The Code complements the provisions of the CSA by placing emphasis on the relationship between civil 
servants and users of public administration services. It obliges civil servants to act with professionalism and 
patience and in a polite manner when dealing with citizens, as their basic duty is to respect the personality 
and dignity of clients. Proper clothing standards have also been set by the Code of Conduct by means of 
examples of what is considered to be indecent apparel: shorts, an excessively short skirt, an excessively low 
neckline on a woman's dress or blouse, etc. 

If a civil servant breaches the rules of the Code of Conduct, disciplinary proceedings can be initiated. As a 
general rule, violation of the Code of Conduct can be subject to the disciplinary sanctions prescribed for 
minor disciplinary offences, except if the violation is determined by the law to be a serious breach of duty.  

In general, provisions aimed at protecting integrity in the public service are well established, although 
perhaps the obligation of all public officials to submit asset declarations is unnecessary, as the law should 
focus on officials holding high office or on officials in positions that are particularly vulnerable to 
corruption in order to make the system more manageable. The promotion of integrity is still far from 
being considered as a managerial responsibility that should be embedded in the obligations of managers. 
The weak managerial capabilities of the civil service may lead to the defective design and 
implementation of the foreseen institutional integrity plans, which otherwise hold the promise of serving 
as an interesting managerial instrument for promoting integrity in public office.  

4.7 Remuneration 

¢ƘŜ Ǉŀȅ ǎȅǎǘŜƳ ƛƴ ǘƘŜ {ŜǊōƛŀƴ ŎƛǾƛƭ ǎŜǊǾƛŎŜ ƛǎ ǊŜƎǳƭŀǘŜŘ ōȅ ǘƘŜ /ƛǾƛƭ {ŜǊǾŀƴǘǎΩ ŀƴŘ 9ƳǇƭƻȅŜŜǎΩ {ŀƭŀǊƛŜǎ !Ŏǘ 
(CSESA), which started to be implemented on 1 January 2007. This law provides the rules for the calculation 
of salaries of civil servants, excluding government members (cabinet members). The net salary is calculated 
by means of the following formula: base x coefficient = basic net pay. 

The base needed for the calculation of salaries is determined annually by the Budget Law. Prior to the 
ǇŀǎǎŀƎŜ ƻŦ ǘƘŜ ƴŜǿ /{9{!Σ ǘƘŜ ōŀǎŜ Ǉŀȅ ǳǎŜŘ ǘƻ ōŜ ŘŜǘŜǊƳƛƴŜŘ ōȅ ŀ άƎƻǾŜǊƴƳŜƴǘŀƭ ŎƻƴŎƭǳǎƛƻƴέΦ ¢Ƙƛǎ 
άŎƻƴŎƭǳǎƛƻƴέ ŜƴŀōƭŜŘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ǘƻ ƛƴǘǊƻŘǳŎŜ ŀ ǎȅǎǘŜƳ ǿƛǘƘ ƳǳƭǘƛǇƭŜ ōŀǎŜǎ ŦƻǊ ŘƛŦŦŜǊŜƴǘ ŎƭŀǎǎŜǎ ƻŦ 
employees, which provided room for unequal treatment of civil servants performing the same or similar 
tasks and made their financial position unnecessarily dependent on the state organ in which they were 
working. The current Law on Salaries is based instead on the principles of equality and transparency. A civil 
servant is entitled to receive the base pay for working full-time or for a period considered as full-time 
(article 7-2). A civil servant who is not working full-time is entitled to receive the base pay in proportion to 
his/her working hours. 

The coefficients are determined by the CSESA. Prior to the adoption of the CSESA, coefficients were 
determined by governmental decree and were therefore subject to more frequent changes. The 
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ŎƻŜŦŦƛŎƛŜƴǘǎ ŦƻǊ ǎŜƴƛƻǊ ƻŦŦƛŎƛŀƭǎΩ Ǉƻǎǘǎ όŀǇǇƻƛƴǘƳŜƴǘǎύ ŀƴŘ ŦƻǊ άƻǊŘƛƴŀǊȅέ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎΩ Ǉƻǎǘǎ ŀǊŜ ǎŜǘ ōȅ 
classifying each post into one of 13 pay-levels. The pay-levels are aligned with the categories of jobs, i.e. the 
number of pay-ƭŜǾŜƭǎ ŎƻǊǊŜǎǇƻƴŘǎ ǘƻ ǘƘŜ ƴǳƳōŜǊ ƻŦ ŎŀǘŜƎƻǊƛŜǎ ƻŦ ǎŜƴƛƻǊ ƻŦŦƛŎƛŀƭǎΩ posts and the number of 
ranks of other civil service posts.  

{ŜƴƛƻǊ ƻŦŦƛŎƛŀƭǎΩ Ǉƻǎǘǎ όάŀǇǇƻƛƴǘƳŜƴǘǎέύ ƛƴ ƳƛƴƛǎǘǊƛŜǎΣ ǎǇŜŎƛŀƭ ƻǊƎŀƴƛǎŀǘƛƻƴǎΣ ƎƻǾŜǊƴƳŜƴǘ ǎŜǊǾƛŎŜǎΣ ŎƻǳǊǘǎΣ 
ǇǳōƭƛŎ ǇǊƻǎŜŎǳǘƻǊΩǎ ƻŦŦƛŎŜǎΣ ǘƘŜ wŜǇǳōƭƛŎ !ǘǘƻǊƴŜȅ DŜƴŜǊŀƭΩǎ hŦŦƛŎŜΣ ŀƴŘ ǘƘŜ ŀǇǇƻƛƴǘƳŜƴt post of the head 
of an administrative district are classified into five groups, in accordance with the Decree on Classification 
of Jobs and with the criteria for job descriptions of civil servants. The CSESA stipulates that each 
appointment in those state organs is to be classified according to the pay-level corresponding to the group 
in which the appointment is placed, in accordance with the Decree on Classification of Jobs and with the 
criteria for job descriptions of civil servants. Therefore, an appointment classified in accordance with the 
decree in the first group of appointments will be classified on the first pay-level, and so on. The CSA gives 
discretion to the services of parliament, President of the Republic, Constitutional Court, and state organs 
with members appointed by parliament to adopt their own acts specifying appointments in the service. 

άhǊŘƛƴŀǊȅέ ŎƛǾƛƭ ǎŜǊǾƛŎŜ Ǉƻǎǘǎ ŀǊŜ ŎƭŀǎǎƛŦƛŜŘ ƻƴ ƻƴŜ ƻŦ ǘƘŜ Ǉŀȅ-levels from VI to XIII in accordance with the 
ranks assigned to them. Each pay-level corresponds to a rank that is specified in the CSA. However, in 
contrast to senior appointments, for which the pay-levels are fixed, each pay-level in which civil service 
posts are classified comprises eight pay-steps. A civil servant taking up duty in a new position is assigned 
the coefficient for the first pay-step in the pay-level in which the job is classified.  

As indicated above, pay progression through horizontal pay-steps is based on performance. As also 
mentioned above, a civil servant whose performance has been assessed as "exceptional" for two 
consecutive years is promoted by two pay-steps. A civil servant whose performance has been assessed as 
"excellent" for two consecutive years, or as "exceptional'' and ''excellent'', irrespective of the sequence of 
the assessments, is promoted by one pay-step. A civil servant whose performance has been assessed as 
''good'', or as ''excellent'' and ''good'', irrespective of the sequence of the assessments, for three 
consecutive years is promoted by one pay-step.  

In the case of promotion, a civil servant promoted to an immediately higher executive post is assigned the 
coefficient for the first pay-step in the pay-level in which his/her new job is classified, and if this coefficient 
is lower than the coefficient that the civil servant had before the promotion, the civil servant is assigned the 
coefficient that is immediately higher than the coefficient he/she had before the promotion.  

A special rule has been envisaged for entry into managerial executive positions. An internal organisational 
unit manager is entitled to a coefficient increase of two pay-steps based on his/her entry into the 
managerial position. This provision indirectly introduces a managerial allowance, which is reflected in the 
pay-steps within a pay-level. After the duty of a civil servant to manage an internal organisational unit is 
terminated, the civil servant's coefficient is reduced by two pay-steps. The civil servant loses the coefficient 
he/she was awarded for managing, whereby his/her potential promotion by pay-steps while he/she was 
working in the managerial position was accepted.  

The current salary scheme applies to the core civil service, including the customs and tax administrations, 
and covers about 35,000 staff, while it does not include the police and information services (as indicated 
above, their remuneration is considered to be a state secret). The system provides for a compression ratio 
of 1:9. In 2007 salaries were increased on average by 41.2%, except for the lowest grades.  

The civil service salary system has undergone important changes due to amendments to the CSESA adopted 
in December 2010. The coefficients of the lowest two levels of civil servants (junior clerk and clerk) have 
been increased by 40%, and the coefficients of the second lowest levels (junior associate and associate) 
have been increased by 30%. In this way, the decompression ratio for salaries of civil servants of 1:9 (which 
was introduced by the CSESA in 2006) has been reduced to 1:6.4.  

These amendments came into effect on 1 January 2011. The new salary system should make it easier for 
the government to attract and retain qualified staff in the administration. Salaries of the four lowest levels 
of employees have been increased by around 30-40%. The coefficient of the lowest level employees was 
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increased by 35%, from 0.75 to 1. This means that the overall decompression ratio in the overall public 
employment system has decreased from 1:12 to 1:9. The increase in salaries for lower-level civil 
servants/employees can be attributed to the efforts of the Trade Union of Civil Servants and Local 
Government Employees62, which has managed to establish a good social dialogue with the Ministry of 
Public Administration and Local Self-Government, which is the body in charge of policy-making in the area 
of civil service legislation.  

Nevertheless, there is a sharp contrast between the significant salary increases for 2011 and the downsizing 
of staff carried out in 2010, which could reflect a degree of inconsistency in the governmentΩǎ ǇŜǊǎƻƴƴŜƭ 
expenditure policies. The government has not sufficiently explained this inconsistency publicly. 

The system set up by the 2006 Law on Salaries of Civil Servants (CSESA) applies to the holders of both 
άŀǇǇƻƛƴǘŜŘέ ŀƴŘ άŜȄŜŎǳǘƻǊƛŀƭέ Ǉƻǎƛǘƛƻƴǎ ŀƴŘ is coherent with the classification of the civil service insofar as 
it uses as its foundation the base pay established by the Budget Law, to which a coefficient applies 
(assigned to every rank in the standard classification of jobs).  

The CSESA, inspired by the World Bank, is very restrictive concerning bonuses, overtime and other types of 
remuneration beyond the standard salaries. Therefore, the only way in which managers may reward the 
best performing civil servants with a salary raise is through vertical promotion to vacant positions classified 
in higher ranks. The new salary system for the civil service has benefited for the most part the holders of 
middle-rank positions. For some groups, such as staff working in tax and customs, but also drivers in 
general services, the salary reform has in fact resulted in a considerable decrease in salaries by freezing 
them, which was explained as the result of the non-transparency of the real take-home pay in these 
services. In the tax and customs administrations, the previous system allowed for considerable bonuses. 
These bonuses have been discontinued under the new salary scheme. As the bonuses were often seen as 
part of the basic salary, the real decrease in take-home pay led to a considerable number of complaints 
(some 6,100) to the Appeals Board. Currently, there are no discretionary, end-of-the-year bonuses paid by 
ministries. Exceptions are the Tax Administration and the Customs Administration, which were allowed to 
reintroduce special bonuses and prizes from their own sources. In 2008 parliament passed a new special 
law on tax administration, which enables the Tax Administration to arrange its pay and grading system and 
allows them to re-introduce a separate pay system with significant bonuses.  

Some allowances that were paid previously have already been incorporated into the salaries. The main 
remaining allowances are: 1) Transport allowance: This allowance is paid as a fixed amount of 2,500 RSD 
per month for all ranks. The allowance is not subject to tax and is not pensionable. 2) Length-of-service 
allowance: The length-of-service allowance is currently 0.4% per year of service, up to a maximum in 
practice of 16% for men and 14% for women. When the new CSESA was drafted, there was strong pressure 
from the World Bank to eliminate the length-of-service allowance. However, its elimination was not 
possible, one of the reasons being that this allowance has been granted for all public sector employees in 
accordance with a collective agreement. 3) Management allowance: Under the previous salary system, 
there was a special management allowance ranging from 10% to 30% of the basic salary, which was paid as 
recognition of the additional responsibility of management posts. This management allowance has been 
integrated into the wage grid, as mentioned above, and now amounts to around 10% of the base pay 
(horizontal progression by two pay-steps). 4) Other allowances: Payments for specific conditions of work, 
such as overtime, shift allowance, and allowance for hazardous working conditions, have been kept, but are 
separate from the basic pay, so that the basic pay of a job reflects the true relative value of the job itself as 
performed under normal conditions. There are no special allowances for working in particular institutions, 
or for language skills or educational achievements. There are also no family foundation allowances, holiday 
allowances, study allowances, housing allowances, tax allowances or tax breaks. Civil servants are not 
entitled to a 13th or 14th month of salary.  
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Overall, the ratio between base pay and variable pay (including allowances) is on average 75:25, which is 
close to the European standard of 80:20.  

Pay in the civil service now follows a unified system, which is transparent and does not allow for arbitrary 
supplements and uncoordinated changes in job classifications. Distortions in the salary scheme, due to 
different classifications of similar jobs, have basically been eliminated due to the new classification system, 
the implementation of which was closely controlled. Salaries remain determined by a coefficient system, 
whereby the multiplier is fixed annually and the coefficients are set by the classification. A 
performance-related pay component will be introduced in 2011, based on performance appraisals. For the 
time being, these appraisals do not have an impact on remuneration, as the system needs to be thoroughly 
tested first, and managers need to be given sufficient training in carrying out performance appraisal. 

Seniority no longer exists as a salary component, as it has been absorbed and factored into the basic salary. 
There is still a bonus for seniority (0.4% a year), but it is scheduled to be abolished in 2011. 

Components of the salary structure in Serbia are quite transparent, as the base pay is determined by the 
Budget Law, while the coefficients and amount of allowances (seniority allowance and management 
allowance) are clearly determined by the CSESA. However, the government has been reluctant to publish 
the salaries of civil servants, and one of the reasons for this reluctance is probably the fact that salaries in 
the civil service, since the reform of the salary system in 2006/2007, have in general become higher than 
salaries in the private sector. 

At the end of 2009, there was pressure on the government to publish data on the number of civil servants 
and their salary levels. When the Law on Determining the Maximum Number of Employees in the 
Republican Administration was discussed in parliament (to enable staff cuts in the civil service under IMF 
pressure), the Commissioner for Information on Public Importance and Protection of Personnel Data, Mr. 
Rodoljub Sabic, managed to obtain the passage of an important amendment, which required that the data 
on the number of employees in the Republican administration and on the level of their salaries was to be 
made accessible to the public. The law requires civil service institutions to present the data on the number 
of personnel and their salaries on their websites. There is a further requirement concerning the 
introduction of a register on the number of employees and the level of their salaries, which will be 
ƳŀƛƴǘŀƛƴŜŘ ōȅ ǘƘŜ aƛƴƛǎǘǊȅ ƻŦ CƛƴŀƴŎŜ ŀƴŘ ŀǾŀƛƭŀōƭŜ ƻƴ ǘƘŜ ƳƛƴƛǎǘǊȅΩǎ ǿŜōǎƛǘŜΦ IƻǿŜǾŜǊΣ ǎƻ ŦŀǊ ƳƛƴƛǎǘǊƛŜǎ 
and agencies have not yet complied with this requirement, and the register of civil servants has not yet 
been completed and presented on the website of the Ministry of Finance. 

Despite significant improvements in reforming the civil service pay system and the enhanced capability of 
the Serbian civil service to attract and retain personnel, the effects of the economic crisis have to some 
extent undermined the reform results achieved, as the level of salaries for higher paid positions was 
reduced by 10-15% in the course of 2009. 

During the 1990s the unemployment rate in Serbia rose from 19.7% in 1990 to 26.8% in 1998. As from 
2000, unemployment in Serbia steadily increased, quickly reaching 32% by 2004.63 Afterwards there was a 
modest economic recovery, due in part to the short-term influx of cash from the sale of enterprises through 
privatisation. Unemployment dropped to 16% by April 2009 and then increased to 19.2% by April 2010. 
However, this overall improvement may have to do in large part with the recent adoption of the American 
model for calculating unemployment. According to this method, workers who are not regularly and actively 
seeking jobs are counted as "discouraged," and "outside of the job market," and therefore do not belong to 
the ranks of the unemployed.64 . The high unemployment rate is one of the reasons for the attractiveness 
of public employment. 

Salaries are fixed by law or other legal instruments, and the management has almost no discretionary 
leeway for determining the individual salaries of civil servants. This situation could deteriorate, however, 
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once a performance-related pay scheme is introduced. The discretion of managers in determining 
individual salaries is much greater for public employees than for civil servants. 

4.8  Planning and Control of Personnel Expenditure 

There is a specific process of planning staff numbers and budgets in ministries and other central 
government institutions. Each ministry and other central government agency has to specify its organisation 
and staffing requirements in a Systematisation Act (Act on Internal Organisation and Systematisation), 
which is prepared each time the ministry/other government agency decides to make changes in its 
organisation or staffing numbers.  

Each ministry or agency prepares its draft Systematisation Act, which is submitted for comments to three 
bodies: the Ministry of Public Administration and Local Self-Government, the Ministry of Finance, and the 
Human Resources Management Service. If approved by each of those bodies, the Act is then submitted to 
the government for final approval. 

Before the reform, if not all of the authorised positions were filled, payroll financing was provided in 
accordance with the number of actual employees and not with the number of authorised posts specified in 
the systematisation. In most state organs there was a large difference between the number of authorised 
positions and the number of actual staff. In the event that not all of the posts envisaged in the 
systematisation for the ministry were filled, the minister could recruit new staff without the special prior 
consent of the Ministry of Finance. Additional payroll expenditures for which no funds had been provided 
in the budget could be provided for in the course of the year from the current budgetary reserve funds. The 
ministry that had recruited new staff would address the Ministry of Finance with a proposal to cover the 
gap in financing from the current budgetary reserve funds. Unrealistic systematisations acts thus allowed 
ministries to recruit employees for whom no funding was provided and to then exert pressure on the 
Ministry of Finance to provide additional funding, mainly from the budgetary reserve funds. 

In order to address deficiencies in the staff budgeting process, the CSA (2006) introduced an annual staffing 
plan as a new instrument for planning and controlling staff numbers in central government institutions. 
These bodies are not allowed to recruit any new staff who have not been envisaged in the annual staffing 
plan. This instrument has proved to be very helpful for the budget process and for controlling the overall 
number of civil servants in the government. An annual staffing plan typically indicates: the number of civil 
servants with the status of permanent employee in the current year, broken down by appointed post and 
by rank, and the number of civil servants with the status of permanent employee required by the state 
body for the following year, broken down by appointed post and by rank; the estimated number of civil 
servants to be hired by the state organ as temporary employees in the following year due to the increased 
scope of activities; and the estimated number of first-time employees to be hired by the state organ in the 
following year. 

Each state organ submits its draft Annual Staffing Plan to the Ministry of Finance simultaneously with the 
submission of its financial plan proposal. Ministries, special organisations and other government bodies 
submit their draft Annual Staffing Plan to the Human Resources Management Service (HRMS), and the 
ŎƻǳǊǘǎ ŀƴŘ ǇǳōƭƛŎ ǇǊƻǎŜŎǳǘƻǊΩǎ ƻŦŦƛŎŜǎ submit their draft Annual Staffing Plan to the Ministry of Justice 
(MoJ). The HRMS and MoJ control the compliance of the draft Annual Staffing Plans with existing 
regulations, and in the event that any irregularities are identified, they provide guidelines for their 
correction. If the Ministry of Finance approves the budget request for the implementation of the Annual 
Staffing Plan, the draft Annual Staffing Plan is finalised and it is considered to be in compliance with the 
draft Republic Budget Law.  

Once the draft Annual Staffing Plans have been finalised, the unified Annual Staffing Plan Proposal is 
prepared following the adoption of the Republic Budget Law. While each state organ prepares its own draft 
Annual Staffing Plan, the joint Annual Staffing Plan Proposal for all central government bodies is prepared 
ōȅ ǘƘŜ Iwa{Φ ¢ƘŜ aƻW ǇǊŜǇŀǊŜǎ ǘƘŜ !ƴƴǳŀƭ {ǘŀŦŦƛƴƎ tƭŀƴ tǊƻǇƻǎŀƭ ŦƻǊ ŀƭƭ ŎƻǳǊǘǎ ŀƴŘ ǇǳōƭƛŎ ǇǊƻǎŜŎǳǘƻǊΩǎ 
offices. The Annual Staffing Plan Proposals prepared by the HRMS and the MoJ are then sent to the 
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Ministry of Finance for approval. The Ministry of Finance controls whether the Annual Staffing Plan 
Proposals prepared by the HRMS and the MoJ fully comply with the Republic Budget Law. For all other 
state organs, the Annual Staffing Plan is adopted for each state organ separately (for the parliamentary 
services, Prime Minister's services, Constitutional Court services, General Attorney's Office, etc.), following 
approval by the Ministry of Finance. 

The Annual Staffing Plan provides the Ministry of Finance with a good basis for planning the budget for civil 
servants, as it has precise data on the number of existing staff and their positions and on the number of 
staff to be employed in the course of the next budget year. As the base pay of civil servants is set by the 
Budget Law, and the pay levels determined by the coefficients in the wage grid, the Ministry of Finance has 
all of the necessary data for carrying out an effective budget planning process. When positions are vacant, 
they can be filled in the course of the year for which the Annual Staffing Plan was approved. If a position is 
not filled, the ministry/agency will not be able to use the funds that had been approved for the vacant 
position.  

As a result of the clear rules that are applied for the calculation of the salaries of civil servants and the 
precise information available on the number of civil servants, the Budget Department of the Ministry of 
Finance finds the budgeting process concerning civil servants easy and effective. The Ministry of Finance 
faces, however, much greater challenges in budget planning for other public sector employees, such as for 
employees in the education and health sectors or in the Ministry of the Interior.  

As indicated above, the Ministry of the Interior system of human resources planning is not linked to the 
general arrangements for staff planning that apply to most of the Serbian public administration. Due to 
methodological weaknesses, inter alia, within the Ministry of the Interior, human resources planning does 
not adequately capture the real personnel needs and personnel movements for the coming fiscal year and 
beyond. .ŀǎŜŘ ƻƴ ǊƻǳƎƘ ŜǎǘƛƳŀǘŜǎΣ ǘƘŜǊŜ ŀǊŜ ŀǇǇǊƻȄƛƳŀǘŜƭȅ ооΣллл άǊŜŀƭέ ǇƻƭƛŎŜ ƻŦŦƛŎŜǊǎ ŜƳǇƭƻȅŜŘ ōȅ ǘƘŜ 
Ministry of the Interior, or 440 policemen per 100,000 inhabitants. However, despite this state of affairs, 
many officials in the Ministry of the Interior argue that the ministry and the police force are constantly 
suffering from a manpower shortage65. 

There is a well established procedure and mechanism for personnel expenditure planning and 
management in the hands of the Ministry of Finance, which allow for generally sound control. However, 
the Ministry of the Interior is beyond such control, even if it is one of the largest employers in the state 
administration. 

4.9  Termination of Civil Service Employment 

The rules for the dismissal of civil servants are laid down in the CSA, and they provide for a significant level 
of protection against political and managerial discretion in this regard. The right to stability of employment 
limits the possibilities of dismissal of Serbian civil servants to exceptional circumstances.  

! ŎƛǾƛƭ ǎŜǊǾŀƴǘ ǿƛǘƘƻǳǘ ƳŀƴŀƎŜǊƛŀƭ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ Ŏŀƴ ōŜ ŘƛǎƳƛǎǎŜŘ ƻƴ ǘƘŜ ŜƳǇƭƻȅŜǊΩǎ ƴƻǘƛŎŜΥ ŀύ in the 
event of the unjustified rejection of a reassignment to another position in the same or in a different 
ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ƻǊƎŀƴƛǎŀǘƛƻƴ ǿƘŜƴ ǘƘŜ ǘǊŀƴǎŦŜǊ ŘƻŜǎ ƴƻǘ ǊŜǉǳƛǊŜ ǘƘŜ ƛƴŎǳƳōŜƴǘΩǎ ŎƻƴǎŜƴǘΤ ōύ ƛŦ ŀ ŎƛǾƛƭ ǎŜǊǾŀƴǘ 
does not perform satisfactorily while on probation; c) if a civil servant does not commence work within 15 
days after the termination of the justification for staying out of work; and d) if a civil servant fails the 
professional state examination. The employment is terminated when the decision on dismissal becomes 
final, in accordance with the general principles of administrative law. 

The employment can also be terminated as a result of disciplinary proceedings for a serious breach of duty. 
The list of violations that can lead to the termination of employment rights is long and includes situations 
such as the following: negligence in the performance of duties, violation of the principle of impartiality and 
political neutrality, unlawful management of public funds, and unjustified absence from work for up to two 
working days. Although ǘƘŜ ǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ŀ ŎƛǾƛƭ ǎŜǊǾŀƴǘΩǎ ŜƳǇƭƻȅƳŜƴǘ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ ŘƛǎŎƛǇƭƛƴŀǊȅ 
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proceedings could in principle involve a high level of managerial discretion, in reality this instrument is not 
easy to apply. Practice has shown that disciplinary proceedings rarely result in the termination of 
employment.  

Another way of dismissing a civil servant is to cancel his/her position, which can occur in the context of 
massive workforce cuts, termination of an agency or reorganisation of an institution. When the 
government intends to reduce the number of staff in the administration, it requires all ministries and 
agencies to adopt new rulebooks on internal organisation and systematisation containing a fewer number 
of positions. A civil servant whose position has been cancelled in this way would no longer have a legally 
defined working post, which would provide the basis for the process of termination of his/her employment. 
The employment of a redundant civil servant ends if within two months he/she is not transferred to 
another position or to another administrative organisation as a result of an internal or public competition.  

Lastly, the termination of employment of a civil servant without managerial responsibilities can also be the 
consequence of negative performance appraisal results. Article 30 of the CSA requires the quarterly 
ǇŜǊŦƻǊƳŀƴŎŜ ŀǇǇǊŀƛǎŀƭ ƻŦ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎ όŜǾŜǊȅ ǘƘǊŜŜ ƳƻƴǘƘǎύΦ LŦ ŀ ŎƛǾƛƭ ǎŜǊǾŀƴǘ ƛǎ ƎƛǾŜƴ ŀƴ άǳƴǎŀǘƛǎŦŀŎǘƻǊȅέ 
rating, he/she will undergo an extraordinary assessment, and if in the extraordinary assessment the civil 
servant once again is given a negative rating, his/her employment is terminated. Amendments to the CSA 
adopted in December 2009 have linked performance appraisal results even more closely to dismissal by 
shortening the extraordinary assessment period from 90 to 30 days. It is debatable, however, whether 
these performance appraisal provisions will have the envisioned effect, since unsatisfactory ratings are very 
rarely allotted in the civil service.  

A civil servant without managerial responsibilities is entitled to severance pay only in the case whereby 
his/her contract ends as a consequence of massive workforce cuts. The severance payment is equal to 
one-ǘƘƛǊŘ ƻŦ ǘƘŜ ŎƛǾƛƭ ǎŜǊǾŀƴǘΩǎ ŀǾŜǊŀƎŜ ǎŀƭŀǊȅ όŎŀƭŎǳƭŀǘŜŘ ŦƻǊ ǘƘŜ ǇŜǊƛƻŘ ƻŦ ǘƘŜ ƭŀǎǘ ǘhree months) multiplied 
by the number of years of service. 

As a general rule, a civil servant has the right to appeal against a decision that concerns his/her rights and 
duties, including a notice of dismissal. The appeal must be submitted within eight days of receipt of the 
notice of dismissal and delays its execution. ¢ƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ !ǇǇŜŀƭǎ /ƻƳƳƛǎǎƛƻƴ ŘŜŎƛŘŜǎΣ ǿƛǘƘƛƴ ол Řŀȅǎ 
ƻŦ ǊŜŎŜƛǇǘ ƻŦ ǘƘŜ ŀǇǇŜŀƭΣ ǿƘŜǘƘŜǊ ǘƘŜ ǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ŀ ŎƛǾƛƭ ǎŜǊǾŀƴǘΩǎ ŜƳǇƭƻȅƳŜƴǘ ƛǎ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ 
law. If, after the expiration of the 30-day period, the Appeals Commission does not make a ruling, there is a 
presumption that the appeal has been rejected and the way is expedited to the Administrative Court. The 
proceedings before the Appeals Commission are conducted in accordance with the Law on General 
Administrative Procedures. These rules apply to dismissal on any grounds, except for the termination of 
employment of a redundant civil servant, in which case the appeal is not permitted but an administrative 
dispute may be initiated. A further legal remedy available in the case of dismissal, an appeal against the 
decision of the Appeals Commission, is decided by the Administrative Court, which was established in 
January 2010. A number of civil servants have appealed against dismissal, especially after the staff cuts that 
occurred in 2006 and in the course of 2010. Some cases have also been taken to the court. The court has, 
however, rejected most of the appeals, as the staff cuts were conducted in accordance with the existing 
rules on redundancy.  

The causes and procedures for the termination of civil service employment are well regulated and offer 
sufficient guarantees against arbitrary dismissal, but in practice such terminations may sometimes be 
open to abuse. 

4.10 Training 

Since 2007 the HRMS has been developing an annual professional development training programme (PGPT) 
for civil servants. The PGPT has been created to respond to horizontal needs for the professional 
development of civil servants. It is designed to help create/reinforce a set of general, common skills and 
competences required of all civil servants, regardless of the institution in which they work. This programme 
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also reflects the common needs of all state authorities regarding shared tasks and concerns, such as 
administrative tasks, human resources, financial management and law-drafting66.  

On 21 January 2010, the government adopted the fourth General Programme of Professional Development 
for Civil Servants,67 prepared by the Human Resources Management Service (HRMS). The 2010 programme 
was prepared in co-operation with other relevant state administration bodies, in line with their 
competences for specific areas included in the programme. It is quite a comprehensive document, 
encompassing 93 different topics classified in 11 thematic areas. The thematic areas of the 2010 
programme were reform-oriented, encompassing a wide variety of topics, including senior management 
development and EU integration. The thematic training areas were as follows: 1) Constitutional order and 
state administration; 2) Civil service system; 3) Modern management and leadership in state 
administration; 4) EU integration; 5) Project management in state administration; 6) Public finance system; 
7) Fight against corruption; 8) Public relations and communication; 9) Computer literacy; 10) Foreign 
language; and 11) Training of trainers, which encompasses the management and implementation of IPA 
projects.  

Over the past year, the HRMS has continued to inform civil servants of professional development activities 
in a timely manner. The PGPT has been posted on the HRMS website, which gives to a large number of civil 
servants the opportunity to become acquainted with the programmes implemented by the Service. The 
HRMS has also continued to post on the website the dates of certain training events, and to submit on a 
regular basis the training plans for the following month to all contact persons for training activities in state 
administration bodies. 

The HRMS adopted the fifth General Programme of Professional Development for Civil Servants, which was 
subsequently adopted by the government in January 201168. The programme was prepared in co-operation 
with other relevant state administration bodies, in line with their competences for specific areas included in 
the programme. It is quite a comprehensive document, encompassing 105 different topics classified in 15 
thematic areas. The thematic areas of the programme are reform-oriented, encompassing a wide variety of 
topics, including senior management development and EU integration. The thematic training areas are as 
follows: 1) Constitutional order and state administration; 2) Legal drafting; 3) Civil service system; 4) Public 
policy process; 5) EU integration; 6) Public finance system; 7) Decentralised management of EU funds; 8) 
Programming of international assistance and projects; 9) Fight against corruption; 10) Protection of human 
rights and data protection; 11) Management in state administration; 12) Business correspondence; 13) 
Training of trainers; 14) Computer literacy; and 15) Foreign language.  

One ǇǊƻōƭŜƳ ǿƛǘƘ ǘƘŜ tDt¢ ƛǎ ǘƘŀǘΣ ŘǳŜ ǘƻ ƛƴŀŘŜǉǳŀǘŜ ǘǊŀƛƴƛƴƎ ƴŜŜŘǎΩ ŀǎǎŜǎǎƳŜƴǘΣ ǎƻƳŜ ǘǊŀƛƴƛƴƎ ŀŎǘƛǾƛǘƛŜǎ 
are not of great interest to civil servants, while others are quite popular but there are insufficient places for 
all of the civil servants who wish to, and would need to, attend the training. One of the continuing key 
problems with the implementation of training programmes is that senior civil servants very rarely attend 
them. It seems that high-level managers are not aware of the need to attend training and to gain a broader 
knowledge of reform processes. 

The resources for the implementation of a majority of training events have been earmarked from the 
budget of the HRMS, while a certain number of training courses will be implemented with the support of 
various donors, such as the Konrad Adenauer Foundation, the Hanns Seidel Foundation, the Norwegian 
Ministry of Foreign Affairs and the GTZ, as well as through IPA funds and instruments, including SIGMA.  

There is no specialised public administration school or training centre. In the absence of a civil service 
school or training centre, the HRMS is striving to co-ordinate and strengthen existing training programmes 
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and resources and serves as a key institution for civil service training. The HRMS intends to establish a civil 
service training centre in the near future. In the new Rulebook on Internal Organisation and 
Systematisation adopted in the course of 2010, a centre for training has been included as a separate unit of 
the HRMS, but it is doubtful whether this plan will materialise. 

Another important institution offering training to civil servants is the Serbian European Integration Office 
(SEIO). The SEIO has a much more specialised mandate, as it provides only EU-related training (e.g. 
introduction to the European Union, EU policies, EU law, and harmonisation of national legislation with the 
acquis communautaire). The SEIO has the status of a central government service, the director of which is 
directly subordinated to the government and to the Prime Minister69. 

Finally, every ministry or agency is authorised to adopt its own programme of specialised professional 
ǘǊŀƛƴƛƴƎ ƛƴ ƻǊŘŜǊ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ŀƭƭ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎΩ ƴŜŜŘǎ ƘŀǾŜ ōŜŜƴ ǘŀƪŜƴ ƛƴǘƻ ŀŎŎƻǳƴǘΦ Some state 
authorities (Tax Administration, Ministry of Interior, etc.) are already implementing standing or ad hoc 
training programmes and are managing their own training facilities.  

In the Serbian training market there are private organisations that develop their own commercial training 
programmes. Many of these programmes are relevant to the public administration, but they are not used 
very often by civil service institutions. The programmes target individual civil servants as well as other 
groups: diplomats, businessmen, international organisations, etc. 

Article 10 of the CSA specifies that a civil servant has both the right and the obligation to receive training in 
matters that correspond to the needs of the state authority. The CSA distinguishes between professional 
όǾƻŎŀǘƛƻƴŀƭύ ǘǊŀƛƴƛƴƎΣ ǿƘƛŎƘ ǿŀǎ ŘƛǎŎǳǎǎŜŘ ŀōƻǾŜΣ ŀƴŘ άŀŘŘƛǘƛƻƴŀƭ ŜŘǳŎŀǘƛƻƴέΦ Articles 96-97 of the CSA 
ƎǊŀƴǘ ŀ ŎƛǾƛƭ ǎŜǊǾŀƴǘ ǘƘŜ ǊƛƎƘǘ ǘƻ ŀŘŘƛǘƛƻƴŀƭ ǘǊŀƛƴƛƴƎ ƛƴ ŦƛŜƭŘǎ ǘƘŀǘ ŀǊŜ ǊŜƭŜǾŀƴǘ ǘƻ ǘƘŜ ǎǘŀǘŜ ŀǳǘƘƻǊƛǘȅΩǎ 
performance. The selection of a civil servant for additional training is conducted by an internal 
announcement within the state authority, and the priority in the selection procedure is given to a civil 
servant with a higher average appraisal rating for the previous three years. The additional training expenses 
are to be covered by the state authority. 

There is no special induction training provided for new recruits. Instead, relevant topics are included in the 
annual general training programme. There are also no pre-entry training programmes, although a majority 
of training activities is also open to apprentices who are being trained to become civil servants prior to 
passing the state professional examination. Civil servants express their own interest in attending training 
courses. Their wish to attend a training course has to be approved by their superior. The HRMS has a 
ŎƻƴǘŀŎǘ ǇŜǊǎƻƴ ƛƴ ŜŀŎƘ ƛƴǎǘƛǘǳǘƛƻƴΣ ǿƘƻ ƛƴŦƻǊƳǎ ǘƘŜ Iwa{ ƻŦ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎΩ ƛƴǘŜǊŜǎǘǎ ƛƴ ǇŀǊǘƛŎǳƭŀǊ ǘǊŀƛƴƛƴƎ 
courses.  

¢ƘŜǊŜ ƛǎ ƴƻ ŀǇǇǊƻǇǊƛŀǘŜ ǎȅǎǘŜƳ ƻŦ ǘǊŀƛƴƛƴƎ ƴŜŜŘǎΩ ŀǎǎŜǎǎƳent. Training needs are assessed by the HRMS 
and the SEIO through a combination of various methodological approaches. The first data taken into 
ŀŎŎƻǳƴǘ ŀǊŜ ǇŀǊǘƛŎƛǇŀƴǘǎΩ ǊŜǎǇƻƴǎŜǎ ǘƻ ǘƘŜ ŜǾŀƭǳŀǘƛƻƴ ǉǳŜǎǘƛƻƴƴŀƛǊŜǎ ŦƛƭƭŜŘ ƻǳǘ ŀǘ ǘƘŜ ŜƴŘ ƻŦ ŜŀŎƘ ǘǊŀƛƴƛƴƎ 
event. The responses are analysed and categorised annually, and plans for future training activities are 
made on this basis. In addition, both the HRMS and the SEIO conduct interviews on training needs with 
senior officials in various public administration institutions, but this is not sufficient to determine real 
training needs. The SEIO also conducts an analysis of the annual progress reports of the European 
Commission and other relevant documents of the EU in order to identify training needs70.  

It is also diŦŦƛŎǳƭǘ ǘƻ ŎŀǊǊȅ ƻǳǘ ǘǊŀƛƴƛƴƎ ƴŜŜŘǎΩ ŀƴŀƭȅǎƛǎ ŀǎ όǎŜƴƛƻǊύ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎ Řƻ ƴƻǘ ǎǳŦŦƛŎƛŜƴǘƭȅ ǳƴŘŜǊǎǘŀƴŘ 
the human resources development function. Although the identification of training needs should be a part 
of the performance appraisal process, managers very rarely point out the training needs of their 
subordinates in the performance appraisal forms. Another problem is that no analysis of training results has 
been carried out at either the general or individual institutional level. 
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Another problem is that there is no appropriate feedback from managers on how the training in which a 
civil servant has participated has affected his/her work. There is also no central database on the attendance 
in training by civil servants.  

There is some link between performaƴŎŜ ŀǇǇǊŀƛǎŀƭ ŀƴŘ ǘǊŀƛƴƛƴƎΦ LŦ ŀ ŎƛǾƛƭ ǎŜǊǾŀƴǘΩǎ ǇŜǊŦƻǊƳŀƴŎŜ ƛǎ 
considered to be unsatisfactory, he/she may be sent to additional professional training in order to increase 
ǘƘŜ ŎƘŀƴŎŜǎ ƻŦ ǊŜŎŜƛǾƛƴƎ ŀ ōŜǘǘŜǊ ǊŀǘƛƴƎ ƛƴ ǘƘŜ άŜȄǘǊŀƻǊŘƛƴŀǊȅ ŀǇǇǊŀƛǎŀƭέΦ ¢ƘŜ ǇŜǊŦormance appraisal form 
also contains data on individual training needs, but managers rarely complete this part of the form. Civil 
servants do not receive bonus payments, salary allowances or preferential promotion for their participation 
in training activities. 

In the period between 1 January 2010 and 31 July 2010 a total of 1845 civil servants attended 94 training 
courses organised by the HRMS. This means that on average a civil servant attends per year two days of 
training organised by the HRMS. 

A specific programme for the development of senior civil service competencies, which is part of an annual 
general training programme, was developed through a technical assistance project funded by the 
Norwegian Government. The inspiration for this programme came from the UK, Ireland, Portugal and other 
European countries. The competency and knowledge provided was adjusted to the needs of the Serbian 
Government. Although considerable effort has been invested in developing the competency framework, it 
has still not been introduced as a formal tool in HRM practices. 

In line with the Action Plan for implementation of the PAR Strategy, which was adopted by the government 
ƛƴ Wǳƭȅ нллфΣ ǘƘŜ aƛƴƛǎǘǊȅ ƻŦ tǳōƭƛŎ !ŘƳƛƴƛǎǘǊŀǘƛƻƴ Ƙŀǎ ǎǘŀǊǘŜŘ ǘƻ ŘŜǾŜƭƻǇ ŀƴ ƻǾŜǊŀƭƭ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎΩ training 
strategy, which is expected to be finalised by mid-2011 and implemented by the end of 2012. The training 
strategy is expected to address the current deficiencies of the training process. 

Although reform-linked training is being delivered, mainly due to the good efforts of the HRMS, it would 
ōŜ ŀŘǾƛǎŀōƭŜ ǘƻ ŜǎǘŀōƭƛǎƘ ƳƻǊŜ ŀŎŎǳǊŀǘŜ ǘǊŀƛƴƛƴƎ ƴŜŜŘǎΩ ŀƴŀƭȅǎŜǎ ŀƴŘ ǘƻ ǇǊƻǾƛŘŜ ǘƘŜ Iwa{ ǿƛǘƘ ǘƘŜ 
necessary resources and premises that would enable it to play a much needed role as a facility for human 
resources development in Serbia. In the medium term, the transformation of the HRMS into a proper 
Institute of Public Administration under the Ministry of Public Administration and Local Self-Government 
should be envisaged. Public managers and senior civil servants badly need to attend training in order to 
improve their managerial capabilities. Training for managers should be considered as part of their 
working obligations. 

4.11  Civil Service Management System  

4.11.1  Human Resources Management Service 

The key institution responsible for the cross-governmental management of human resources is the Human 
Resources Management Service (HRMS). The HRMS was formally established by the Civil Service Act of 
2005 and started to be operational in early 2006. The HRMS has the status of a government service and is a 
central government structure reporting to the Secretary General of the Government.  

The institutional affiliation and position of the HRMS was subject to discussion within and outside the 
government. In the course of drafting civil service legislation, the management of the Legislative Secretariat 
made an extensive research of civil service management structures in other countries. They concluded that 
the creation of a separate, central government service that would be able to co-ordinate HRM activities 
from the government centrer would definitely be a better option than placing the HRM in a line ministry, 
such as the Ministry of Public Administration and Local Self-Government (MPALSG), as it would enable this 
service to have a higher hierarchical position in relation to other ministries and agencies. The main sources 
of inspiration for the central management of the civil service came from experience with other European 
countries. The MPALSG, which initially performed HRM functions, however, was opposed to this stance, as 
it preferred to preserve HRM authorities within its competencies.  



SIGMA Assessment Serbia Civil Service and Administrative Law April 2011 

71 

Eventually, the political decision was made to establish a separate HRM service that would operate at the 
centre of government. To this end, some of the staff of the MPALSG, together with HRM equipment, were 
transferred to the Human Resources Management Service (HRMS) in April 2006. However, ever since the 
establishment of the HRMS, there have been tensions between the HRMS and the MPALSG, which has to 
some extent reduced the effectiveness of human resource management practices. The central 
management capacity of the HRMS has therefore been undermined by the fragmentation of authority 
across several institutions. This fragmentation will be discussed in greater depth below. 

The competencies of the HRMS are set out in article 2 of the Decree on Establishment of the HRMS. 
Although the HRMS did initially have a policy-making role and was able to initiate civil service legislation, 
the amendments to the CSA of December 2009 deprived the HRMS of this important authority. This 
policy-making role has instead been fully transferred to the Ministry of Public Administration and Local Self 
Government (MPALSG). The amendments to the CSA of December 2009, which reduced the scope of the 
Iwa{Ω ǇƻǿŜǊǎΣ ǿŜǊŜ ǇǊŜǇŀǊŜŘ ōȅ ǘƘŜ ǿƻǊƪƛƴƎ ƎǊƻǳǇ ǘƘŀǘ ƘŀŘ ōŜŜƴ ǎŜǘ ǳǇ ōȅ ǘƘŜ at![{DΣ ǿƘŜǊŜŀǎ ǘƘŜ 
staff of the HRMS did not take part in their preparation. The HRMS staff was only invited to take part in 
drafting the amendments of secondary legislation that followed the adoption of the CSA. Finally, the CSA 
amendments brought an important change in the accountability lines between the HRMS and its reporting 
authority, requiring the HRMS to report to the Secretary-General of the Government, instead of to the 
Prime Minister, as was originally prescribed by the CSA. This change of reporting authority also 
demonstrates the lowering of the status of the HRMS and poses a danger to its existence as an individual 
institution in the future. 

The HRMS also lacks the power to control the implementation of the CSA, which is a prerogative 
traditionally performed by the Administrative Inspection placed within the MPALSG. The HRMS instead has 
merely an advisory role in the interpretation and enforcement of civil service legislation.  

The governance structure of the HRMS comprises three key sectors: sector for recruitment and 
professional development, sector for analytical affairs, and sector for general and legal affairs. The sector 
for recruitment and professional development contains a centre for training and professional development, 
which is currently a core civil service training structure. Within this sector there is also a section for 
recruitment, and its staff are involved in the management of vacancies, preparation and management of 
examinations, and participation in selection committees. There is also a separate section for career 
development and performance appraisal. The sector for analytical affairs is in charge of maintaining the 
cƛǾƛƭ ǎŜǊǾƛŎŜΩǎ ǊŜƎƛǎǘŜǊ ŀƴŘ L¢ ŀŦŦŀƛǊǎΣ ǿƘƛƭŜ ǘƘŜ ǎŜŎǘƻǊ ŦƻǊ ƎŜƴŜǊŀƭ ŀƴŘ ƭŜƎŀƭ ŀŦŦŀƛǊǎ ŘŜŀƭǎ ǿƛǘƘ ŦƛƴŀƴŎƛŀƭ ŀƴŘ 
personnel issues concerning the functioning of the HRMS. It should be noted that the number of HRMS 
sectors was recently reduced from five to thǊŜŜ ǎŜŎǘƻǊǎ ƛƴ ƻǊŘŜǊ ǘƻ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ 
requirement to reduce the number of staff in the civil service.  

According to the Civil Servants Act (articles 159-163), a central personnel registry is to be created in the 
HRMS in order to serve as an important tool for planning HR policies. However, so far no such registry is in 
place. Data regarding civil servants and general service staff in the state administration is therefore based 
on the annual reports provided by the various administrative bodies. This registry should be set up, as it 
would provide permanent, updated quantitative and qualitative information on human resources in the 
state administration. 

The number of staff currently employed in the HRMS is not sufficient to carry out its core functions. 
According to the Rulebook on Internal Organisation and Systematisation adopted in 2008, the HRMS was to 
have 50 positions, which would be an appropriate number of staff for this institution. However, due to the 
recent layoffs of staff that took plŀŎŜ ǳƴŘŜǊ ǘƘŜ LaCΩǎ ǇǊŜǎǎǳǊŜΣ ǘƘŜ Iwa{ ǿŀǎ ƻōƭƛƎŜŘ ǘƻ ǊŜŘǳŎŜ ǘƘŜ 
number of staff in the Rulebook and the number of actually filled positions from 40 to 34. Such a reduction 
in staff and the inability to hire additional personnel in the near future pose concerns for the future 
development of this institution. 

!ǎ ŦƻǊ ƻǘƘŜǊ ǎŜƴƛƻǊ ƻŦŦƛŎƛŀƭǎΩ ǇƻǎǘǎΣ ǘƘŜ ǎŜƭŜŎǘƛƻƴ ƻŦ ǘƘŜ Iwa{ 5ƛǊŜŎǘƻǊ ƛǎ ŎŀǊǊƛŜŘ ƻǳǘ ōȅ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ 
Selection Commission, whose members are appointed by the High Civil Service Council. A candidate for 
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selection to the appointed position of director has to meet specific conditions, including a university degree 
and nine years of experience in human resources management.  

The reasons for termination of employment of the head of the HRMS are the same as for other senior 
ƻŦŦƛŎƛŀƭǎΩ ǇƻǎƛǘƛƻƴǎΥ мύ ŜȄǇƛǊȅ ƻŦ ƘƛǎκƘŜǊ ǘŜǊƳ ƻŦ ƻŦŦƛŎŜΤ нύ ǊŜǎƛƎƴŀǘƛƻƴΤ оύ ŀǇǇƻƛƴǘƳŜƴǘ ŀǎ ŀƴ ƻŦŦƛŎŜ-holder in 
the Republican administration or in a provincial or local self-management body; 4) suppression of the 
position; 5) legally forced retirement based on age; and 6) written notice of termination of employment or 
dismissal. The reasons for dismissal may be the following: 1) conviction to a prison term in excess of six 
months; 2) the decision on a disciplinary measure for the termination of his/her employment has become 
ŜŦŦŜŎǘƛǾŜΤ оύ ŀǎǎŜǎǎƳŜƴǘ ƻŦ ƘƛǎκƘŜǊ ǿƻǊƪ ŀǎ άǳƴǎŀǘƛǎŦŀŎǘƻǊȅέ ƛƴ ŀƴ ŜȄǘǊŀƻǊŘƛƴŀǊȅ ŀǎǎŜǎǎƳŜƴǘ ǇǊƻŎŜŘǳǊŜ ŀƴŘ 
the respective decision has become effective; 4) a measure recommending his/her dismissal taken against 
him/her by the Anti-Corruption Agency; or 5) any other reasons provided for by general labour regulations 
ǊŜƎǳƭŀǘƛƴƎ ǘƘŜ ǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ŜƳǇƭƻȅƳŜƴǘΣ ƛǊǊŜǎǇŜŎǘƛǾŜ ƻŦ ǘƘŜ ŜƳǇƭƻȅŜŜΩǎ ŀƴŘ ŜƳǇƭƻȅŜǊΩǎ ǿƛƭƭΦ  

Budgetary resources are in general sufficient to allow the HRMS to carry out its basic responsibilities, but 
they are not sufficient for the development of its competences to their full potential. In order to overcome 
ōǳŘƎŜǘŀǊȅ ŎƻƴǎǘǊŀƛƴǘǎΣ ǘƘŜ Iwa{ Ƙŀǎ ƳŀƴŀƎŜŘ ǘƻ ŀǘǘǊŀŎǘ ŘƻƴƻǊǎΩ ŀǎǎƛǎǘŀƴŎŜ ƛƴ ƻǊŘŜǊ ǘƻ ǇŜǊŦƻǊƳ ƛǘǎ core 
duties, and it has received significant donor support, especially with regard to civil service training.  

4.11.2  High Civil Service Council 

The High Civil Service Council (HCSC) has an important role to play in setting human resources management 
standards. It was established in 2006, on the legal basis provided by the CSA. The HCSC is in charge of 
designing criteria for the assessment of qualifications, knowledge and skills in the recruitment procedure, 
establishing requirements for selection of candidates for certain posts, and adopting the Code of Ethics of 
Civil Servants. The HCSC also has an important role to play in the process of recruitment of senior officials, 
as one of its members is always a head of commission for the recruitment of senior personnel. The Council 
comprises 11 members, who are appointed by the government for a period of six years. Five members are 
appointed, on the proposal of the Prime Minister, from among the experts working in the areas that are of 
importance for the work of the public administration. The other six members are civil servants appointed 
by the government, selected on the proposal of the Director of the HRMS. The head of the HCSC is chosen 
by an agreement of its members. As mentioned above, the HRMS staff provide technical support for the 
operation of the Council.  

4.11.3  Appeals Commission 

The Appeals Commission was also established in mid-2006 to ensure the review of administrative decisions 
concerning disputes arising in the area of personnel management within the civil service, including the 
police. The Commission is independent in its work and reports directly to the Prime Minister. It has eight 
members (plus the President of the Commission), who work in panels of three members each. At the 
beginning of the /ƻƳƳƛǎǎƛƻƴΩǎ ƻǇŜǊŀǘƛƻƴΣ ǘƘŜ ƳŀƧƻǊƛǘȅ ƻŦ ŀǇǇŜŀƭǎ ŎƻƴŎŜǊƴŜŘ ǘƘŜ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǘƘŜ 
Law on the Salaries of Civil Servants and the coefficients accorded to individual posts. The majority of 
appeals have been rejected and only 2% have been accepted. Civil servants have the right to bring an action 
against the decision of the Appeals Commission to the Administrative Court. However, it is expected that 
only around 10% of the cases will be taken to the Court, as most of the appeals do not appear to be legally 
sustainable.  

4.11.4  Ministry of Public Administration and Local Self-Government (MPALSG) 

The most important institution in charge of civil service policy development is the Ministry of Public 
Administration and Local Self-Government (MPALSG), which has the authority for the preparation of civil 
service reform programmes and for the drafting and implementation of civil service legislation71. The 
MPALSG has a special sector for labour relations in state organs, which is in charge of drafting civil service 
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 Ministries of the Republic of Serbia Act, adopted on 1 August 2008, article 12. 
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legislation and the legislation concerning local government employees. Administrative inspection is also 
within the competence of the MPALSG, which is traditionally responsible for monitoring the 
implementation of public administration legislation. Therefore, the MPALSG also has a separate section on 
administrative inspection, which is in charge of controlling the implementation of the Civil Service Act (CSA) 
and other legislation pertaining to the organisation and structure of the public administration. The 
inspection process is performed in the following manner: if an administrative inspector identifies an 
illegality or irregularity in the implementation of laws, other provisions and general acts, he/she prepares 
an inspection report requiring a civil servant to comply with the findings of the report. In case of 
non-compliance with the report, an inspector may file misdemeanour charges against the official who did 
ƴƻǘ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ ǊŜǇƻǊǘΩǎ ǊŜǉǳƛǊŜƳŜƴǘǎΦ 

Prior to the 2005 reforms, the civil service was highly decentralised. Individual institutions were fully in 
charge of the recruitment process, which suited the tradition of strong ministerial autonomy and weak 
centre of government institutions and had an adverse effect on the creation of a comprehensive civil 
service system.  

The reform process brought about the gradual centralisation of the recruitment process, exemplified in the 
centralised announcement of all civil service vacancies by the HRMS and its involvement in carrying out and 
monitoring the recruitment process. As will be discussed in more depth below, it is important to emphasise 
that individual ministries/agencies still had an important role to play in the recruitment and selection 
process, and the final decision on employment remained with the minister or head of institution. 

Nevertheless, a high degree of centralisation of the recruitment process took away the discretion that 
ministries and other public bodies had enjoyed previously and resulted in resentment towards the HRMS. 
The general feeling was that recruitment procedures had become overly time-consuming and rigidly 
formalistic. In contrast to the previous, fairly rapid recruitment practices, the new recruitment procedures 
took quite a long time (sometimes up to five or six months), which was a source of frustration for both 
ministries and candidates. At times, recruitment provisions were interpreted in a fairly rigid way, which 
added to the already existing dissatisfaction. By way of example, the HRMS requested all candidates to 
provide written recommendations from their previous employers, which could be difficult or impossible to 
obtain, especially for civil servants who had worked in the former federal Yugoslav administration that no 
longer existed.  

As a result, there was a natural tendency to resist the implementation of recruitment requirements and to 
develop a negative attitude towards the institutions that were responsible for their implementation, such 
as the Human Resources Management Service. At the same time, individual institutions were trying to find 
ways of circumventing the existing legal requirements. The way that was used the most often to avoid 
applying the civil service law provisions was to hire temporary personnel, who had the same rights and 
responsibilities as permanent personnel, but an employment contract of limited duration.72  

The amendments to the CSA adopted in December 2010 have reversed the centralisation trend and 
gradually returned to decentralisation of the recruitment process. Recruitment of executorial positions has 
been decentralised, as individual institutions have been given the right to advertise vacancies. This change 
represents a return to the traditional, decentralised human resources management system, demonstrating 
that Serbian ministries still have quite strong autonomy, while the centre of government institutions are 
rather weak and often unable to impose themselves as viable co-ordinating bodies.  

There is also a need to strengthen the capacities of HRM units in ministries and other agencies. Very often 
the number of civil servants in these units is quite small, which limits their potential and restricts the time 
at their disposal to deal with human resources development functions.  
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 As an example, the Serbian Minister of Economy and Regional Development, Mladjan Dinkic, recently admitted that his 
ministry had the same number of permanent and temporary employees, around 150 in each category(!). He further argued 
that both categories of employees should have the same status during the planned reduction in the number of civil 
servants. This practice was later criticised in the first Regular Annual Report of the newly established State Audit Institution.  



SIGMA Assessment Serbia Civil Service and Administrative Law April 2011 

74 

The legislation for reducing staff (Law on Determining the Maximum Number of Employees) was prepared 
by the Ministry of Economy instead of the Ministry of Public Administration and Local Self-Government 
(MPALSG). In a certain way this fact illustrates the unclear and scattered roles regarding the overall 
responsibility for civil service management. In this sphere, the policy-making, co-ordination and monitoring 
system include the MPALSG, the Ministry of Finance, the High Civil Service Council, the Secretary-General of 
the Government and the Human Resources Management Service (HRMS). Consideration is also being given 
to the creation of a directorate for administrative inspection to supervise the implementation of legislation 
related to the civil service ς an administrative inspectorate is already foreseen in the Civil Servants Act, 
article 173. The risk of increasing confusion in this area is high and should be previously assessed. 
Furthermore, the functions regarding civil service policy design and policy implementation are currently 
completely separate and sometimes run in parallel. This separation creates problems related to the quality 
and coherence of both functions in an environment like the one in Serbia, where policy-making and policy 
implementation have traditionally remained together. 

4.11.5 Role of Civil Service Trade Unions and Social Dialogue 

The role of civil service trade unions in Serbia is fairly limited, both in the process of preparation of civil 
service legislation and in civil service management. The CSA and other legislation do not provide a specific 
basis foǊ ǘǊŀŘŜ ǳƴƛƻƴǎΩ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ƛƴ ƳŀƴŀƎŜƳŜƴǘΦ ¢ƘŜ ǊƻƭŜ ƻŦ ǘƘŜ ǳƴƛƻƴǎ Ƙŀǎ ƴƻǘ ŜǾƻƭǾŜŘ ƻǾŜǊ ǘƘŜ ƭŀǎǘ 
two decades, either in terms of their size and influence or in their participation in the reform and 
management of the civil service. Their current role therefore demonstrates continuity with the late 
communist period, when civil service unions did not have an important role to play in governance 
processes. 

The role of civil service unions is the most visible in the context of setting wage levels, especially for 
employees of lower educational qualifications whose salaries are rather low. On several occasions trade 
unions have organised strikes in order to put pressure on the government to increase the level of their 
salaries. However, unlike large public sector unions (such as those for education and health workers), which 
have played quite an important role in recent years and have often succeeded in obtaining significantly 
larger salary increases, the civil service unions have not managed to have a great deal of success in raising 
the salary levels of civil servants.  

Civil servants have the right to create and to be members of trade unions, which are recognised as social 
partners. Currently social dialogue is difficult at the national level, while at local level some agreements 
have been reached. The Ministry of Finance has the right to block the implementation of agreements, 
thereby creating frustration. At local level some agreements have also often been blocked for political 
reasons. Collective bargaining is regulated by the Law on the Social-Economic Council, but its 
implementation is poor. A commission to monitor the implementation of the law was never set up. The 
trade unions were involved in the 2010 downsizing of staff, and they are still contributing to a better 
implementation of this policy. 

In order to gain political influence, some trade unions (e.g. Confederation of Independent Trade Unions of 
Serbia) are considering participation in political life and are looking for seats in parliament. This plan may 
create problems and simply reinforce attempts to manipulate trade unions for political purposes. A clear 
separation between political organisations and trade unions should therefore be preserved. 
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PUBLIC INTEGRITY 

Main Developments since Last Assessment (May 2010) 

1. Prohibition of plurality of offices (cumul des fonctions) and its reversal. The Law on the 
Anti-Corruption Agency, which entered into force on 1 January 2010, prohibits MPs from holding 
concurrently two or more public offices. The law set a transitional deadline of 1 April 2010 for all public 
officials, including MPs, affected by this prohibition to choose to keep only one of the positions held, the 
other(s) to thereafter be considered as incompatible. However, the Parliament adopted controversial 
amendments to the Law on the Anti-Corruption Agency according to which an official who had been 
elected to his/her position directly by citizens could perform several public functions without the consent 
of the Anti-Corruption Agency, except in cases of incompatibility of functions as defined by the 
Constitution. Currently, there is an estimated 5,000-6,000 persons holding at least two offices. 

These amendments stirred a significant public and institutional debate. The Director of the Anti-Corruption 
Agency questioned the constitutionality of the amendments. In September 2010, the Anti-Corruption 
Agency lodged a legal action with the Constitutional Court requesting an evaluation of the constitutionality 
and legality of the amendments. In December 2010, the Constitutional Court held its session regarding this 
matter and decided to postpone its decision on this issue. 

2. The issue of blank resignations is still unsolved. Another important matter regarding the integrity 
of MPs is the issue of blank resignations. This issue was also one of the key criticisms of Serbia by the 
European Commission in its 2010 Progress Report. In early 2011, the Speaker of Parliament announced that 
she intended to call an extraordinary parliamentary session at which blank resignations were to be 
abolished. It is unclear though what the impact of such an abolition could be. She also announced 
amendments to electoral laws and the regulation of co-operation with independent bodies and of all issues 
concerning the work of MPs. The Speaker also indicated that the adoption of a new law on political party 
ŦƛƴŀƴŎƛƴƎ ǿƻǳƭŘ ōŜ ƻƴŜ ƻŦ ǇŀǊƭƛŀƳŜƴǘΩǎ ǇǊƛƻǊƛǘƛŜǎ in 2011. 

3. The issue of political party financing is not solved yet. Financial oversight responsibilities were 
transferred from the Electoral Commission and the parliamentary Finance Committee to the 
Anti-Corruption Agency. The Law on the State Audit Institution also gives authority to the SAI to audit 
political party financing. The Agency still does not have sufficient capacities and powers to oversee and 
monitor political party financing. Likewise, the SAI lacks staff and capacity to audit political party financing. 
The government has formed a working group to draft the new Law on Financing Political Activities. The 
draft law was finalised in December 2010 and is expected to be adopted by the government by February or 
March 2011 and passed by parliament in April 2011. According to OSCE and the Venice Commission the 
draft Law on Financing Political Activities is a step forward in creating a modern and comprehensive 
political financing system in Serbia, as the proposed model reflected the recommendations of the Council 
of Europe and the OSCE, although certain areas for concern still remain. These recommendations have 
been taken into consideration and incorporated into the latest version of the draft law, which was sent for 
consultations within the government at the end of 2010. 

The key novelty of the draft law is that political parties are allowed to raise funds for their day-to-day work 
and for electoral campaigns without limitations, but sets limits to private donations. Private funding of 
political organisations, including membership fees, inheritances, legacies, property income and donations, 
is nevertheless subject to certain restrictions. 

4. The practice of government accountability before parliament is improving, but the use of 
independent reports reamins controversial. During the year 2010, parliament continued to hold special 
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sessions during which MPs had the opportunity to pose questions to ministers (on each last Thursday of the 
month). In the period from the beginning of January 2010 to the beginning of December 2010, MPs posed 
82 questions to ministers and received 55 responses. The majority of the questions, however, concerned 
quite specific local problems rather than issues of general interest. Nevertheless, these sessions should be 
considered as a useful practice in parliamentary life. 

In July 2010 new Parliamentary Rules of Procedure were adopted. These Rules of Procedure consolidate the 
existing instruments of control over the executive and further clarify legislative procedures. One of the 
most controversial provisions of the new Rules of Procedure gives parliament the authority to reject the 
reports of the Ombudsman and the Commissioner for Free Access to Public Information and Data 
Protection. This provision was severely criticised by the Ombudsman and by the Commissioner for Free 
Access to Public Information and Data Protection as an attempt to interfere with the functioning of their 
work as independent bodies. Of course the concern arises that the authority to reject the reports of 
independent institutions may unduly influence the work of these bodies. This provision has also been 
criticised by the European Commission and the Council of Europe as being in contradiction with European 
standards. As a result of the pressure of public opinion and of the European Commission, the Serbian 
Parliament is considering the repeal of the controversial provision in the Rules of Procedure. In this regard, 
the Speaker of Parliament made a statement to the effect that she would call for the provision to be 
repealed at the first session of parliament scheduled in February 2011. 

5. The judicial reform conundrum is not sorted out yet. The independence of judges and prosecutors 
has been one of the key burning issues in the past year, due to the process of re-appointment of all judges 
and prosecutors, which was finalised in December 2009. The overall number of judges and prosecutors was 
reduced by 20-25%. More than 800 judges were not reappointed, out of a total of 3,000 judges and 
misdemeanour judges. Major aspects of the judicial reform have been a matter of serious concern. The 
reappointment procedure for judges and prosecutors was carried out in a non-transparent way, putting at 
risk the principle of the independence of the judiciary.  

The right to appeal for non-appointed judges was limited to recourse to the Constitutional Court. Almost all 
judges whose tenure in office was terminated have filed constitutional appeals to the Constitutional Court. 
Altogether, more than 1,500 appeals were filed. To date only two of these appeals have been dealt with 
and the decisions of the High Judicial Council were revoked.  

Following the critical remarks of the ECΩǎ tǊƻƎǊŜǎǎ wŜǇƻǊǘ ƻƴ ƧǳŘƛŎƛŀƭ ǊŜŦƻǊƳ ƛƴ {ŜǊōƛŀΣ ǘƘŜ aƛƴƛǎǘǊȅ ƻŦ 
Justice decided to prepare a number of amendments to the judicial law package. These amendments were 
adopted by the government and sent through the fast-track procedure to parliament on 21 December 
2010. The amendments were quickly adopted by parliament on 29 December, without consultation. 

The amendments concern the appointment of the permanent composition of the High Judicial Council and 
the State Prosecutorial Council. According to the amendments, the process of appointment of a permanent 
composition of the Councils is to be completed in a very short period of time. Furthermore, the Councils are 
to take over from the Constitutional Court the review of appeals filed by non-appointed judges. Instead of a 
constitutional appeal, the amendments introduce a new legal remedy ς άŀƴ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŎƻƳǇƭŀƛƴǘ ǘƻ ǘƘŜ 
IƛƎƘ WǳŘƛŎƛŀƭ /ƻǳƴŎƛƭ ƻǊ ǘƻ ǘƘŜ {ǘŀǘŜ tǊƻǎŜŎǳǘƻǊƛŀƭ /ƻǳƴŎƛƭέ ς which will be available to non-appointed 
judges or prosecutors. If the Councƛƭόǎύ ǊŜƧŜŎǘǎ ŀ ŎƻƳǇƭŀƛƴǘΣ ǘƘŜ ŘŜŎƛǎƛƻƴ ƻƴ ǘƘŜ ƧǳŘƎŜΩǎκǇǊƻǎŜŎǳǘƻǊΩǎ ǎǘŀǘǳǎ 
will become irrevocable. The Ministry of Justice has claimed that these amendments have been approved 
by the Council of Europe and the European Commission.  

The Associations of Judges and Prosecutors have criticised the amendments while they have stirred a wider 
public debate regarding their constitutionality and legality. More than 30 prominent law experts in Serbia 
(mostly university professors of constitutional law and legal theory) have signed and published an open 
manifesto to the public and to the highest authorities in which they have emphasised that the 2010 
amendments to the judicial law package put in jeopardy the very concept of the rule of law and the legal 
system in Serbia. 

6. Other actions having an impact on anti-corruption. In its 2010 Progress Report, the European 
Commission concluded that Serbia had made some progress in the fight against corruption. The 
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implementation of the GRECO recommendations of June 2006 has continued. Amendments to the Law on 
Civil Servants and the Law on Free Access to Information have introduced the obligation for civil servants to 
report corruption and have provided a certain protection from retaliatory measures. Also, the access to 
information has improved. With regard to the processing of corruption cases, quite good co-operation has 
been established between the police and the state prosecution. The implementation of the Action Plan for 
implementing the Anti-Corruption Strategy adopted in late 2006 has been slow. There has been little 
progress in the investigation and prosecution of corruption cases, with the number of final convictions 
remaining low, in particular in high-level cases. 

On 6 December 2010 the Council of Europe's Group of States against Corruption (GRECO) published its 
Third Round Evaluation Report on Serbia, in which it acknowledged the authorities' efforts to comply with 
Council of Europe standards, but pointed out the need to fight corruption more actively and to strengthen 
the supervision of party funding, some defective criminalization of corrupt behaviours and the need to 
improve transparency in political finances. It is therefore essential to strengthen the capacities of the 
Anti-Corruption Agency. In addition, the current rules on transparency must be further developed, 
including through the better regulation of donations in cash and in kind, in particular for the use of public 
facilities. Moreover, it must be ensured that all political parties report on their financial situation and that 
these reports are made available to the public in a timely manner.  

The fact that corruption is still one of the key problems in Serbia is demonstrated by the results of 
corruption perception surveys. A report on perceptions of corruption prepared by the TNS Media Gallup in 
March 2010 and released in May 2010 shows that the level of corruption perception has not decreased. 
The majority of respondents also believed that anti-corruption legislation was inefficient. 

7. Anti-corruption Agency. The Anti-Corruption Agency has become operational and has started to 
perform most of its wide variety of functions. The Agency has received asset declarations from 
approximately 16,000 of the 18,000 officials who were required to submit such declarations. The Agency 
maintains an asset register on its website. However, it is not yet fully staffed and still lacks permanent 
premises and technical equipment. The Agency remains dependent on the co-operation of other state 
bodies and on the effectiveness of law enforcement authorities. Nevertheless, over the past year it has 
ƳŀƴŀƎŜŘ ǘƻ ŜƴǎǳǊŜ ƎƻƻŘ ŎƻƭƭŀōƻǊŀǘƛƻƴ ǿƛǘƘ ǘƘŜ tǊƻǎŜŎǳǘƻǊΩǎ hŦŦƛŎŜ ŀƴŘ ǘƘŜ aƛƴƛǎǘǊȅ ƻŦ LƴǘŜǊƛƻǊΦ 

8. Whistle blowers and witness protection programme is starting. The amendments to the Law on 
the Anti-Corruption Agency adopted in July 2010 also concern the protection of whistle-blowers. According 
to article 56 of the law, a civil servant or other employee of a public body or local government unit who files 
a complaint to the Agency regarding a corruption-related case enjoys special protection by the Agency. The 
Agency is obliged to protect the anonymity of the complainant. The Director of the Agency is obliged to 
prepare specific guidelines on how this process is to be regulated. 

9. Powers of the Commissioner for Access to Information of Public Importance and Personal Data 
Protection have been strengthened. The Commissioner for Information of Public Importance has managed 
to enlarge its legal competences regarding the enforcement of its authority, which is an important 
improvement. On 29 December 2010 the Parliament adopted amendments to the Law of Free Access to 
LƴŦƻǊƳŀǘƛƻƴ ƻŦ tǳōƭƛŎ LƳǇƻǊǘŀƴŎŜΣ ǿƘŜǊŜōȅ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ ŘŜŎƛǎƛƻƴǎ ŀǊŜ ǘƻ ōŜ ōƛƴŘƛƴƎΣ Ŧƛƴŀƭ ŀƴŘ 
enforceable by coercive means (coercive action or fines, as appropriate), in accordance with the law 
pertaining to general administrative proceedings. The government is to assist in the administrative 
ŜƴŦƻǊŎŜƳŜƴǘ ƻŦ ǎǳŎƘ ŘŜŎƛǎƛƻƴǎ ōȅ ǘŀƪƛƴƎ ŀŎǘƛƻƴǎ ǘƻ ŜƴǎǳǊŜ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ decisions. 

10. Ombudsman. In May 2010, the Ombudsman published its report for 200973. The general 
ŀǎǎŜǎǎƳŜƴǘ ƻŦ ǘƘŜ hƳōǳŘǎƳŀƴ ǿŀǎ ǘƘŀǘ ǘƘŜ ǊŜǎǇŜŎǘ ƻŦ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘǎ ōȅ ǘƘŜ ǎǘŀǘŜ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ŀƴŘ ƛǘǎ 
relations towards citizens and their rights in general could not be considered to be satisfactory. Some of the 
ƪŜȅ ǇǊƻōƭŜƳǎΣ ƛƴ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ ǾƛŜǿΣ ŀǊŜ ǘƘŜ ǾŜǊȅ ǿŜŀƪ ŎŀǇŀŎƛǘƛŜǎ ƻŦ ƛƴŘƛǾƛŘǳŀƭ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎ ŀƴŘ ǘƘŜ 
lack of accountability for the performance of their duties. Looking at the structure of the complaints filed, it 
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 2009 Report of the Ombudsman (Protector of Citizens), available at http://www.ombudsman.rs/index.php/lang-
sr_YU/izvestaji/godisnji-izvestaji/884-annual-report-2009. 

http://www.ombudsman.rs/index.php/lang-sr_YU/izvestaji/godisnji-izvestaji/884-annual-report-2009
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may be concluded that some civil servants are not familiar with the basic elements of the legal system and 
with the general regulations governing the operation of administrative authorities. An even greater 
problem is the fact that such employees are hardly ever sanctioned or removed from the civil service. 

11. Anti-corruption Council. The Council has continued to contribute to the fight against corruption by 
awareness-raising. In this regard, on 11 January 11 2011, the Anti-Corruption Council sent a letter to the 
Serbian President specifying cases of corruption faced by foreign investors in Serbia and cites the examples 
of certain privatizations ǿƘƛŎƘ ŀǊŜΣ ƛƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǾƛŜǿΣ ƻƴƭȅ ǘƘŜ ǘƛǇǎ ƻŦ ǎƻƳŜ ƻŦ ǘƘŜ ƻǳǘǎǘŀƴŘƛƴƎ ǇǊƻōƭŜƳǎ 
faced by foreign investors in Serbia. 

Main Characteristics 

1. Generally failed anti-corruption efforts since the political transition in 2000. A National 
Anti-Corruption Strategy was adopted in late 2005 by the Serbian National Assembly. The Strategy was 
complemented by an Action Plan, adopted in late 2006. The Strategy and Action Plan have remained on 
paper only. The ƎƻǾŜǊƴƳŜƴǘΩǎ ŀƴǘƛ-corruption activities have for the most part been geared towards 
passing laws ς generally of poor quality and consequently difficult to implement ς which have led to 
ineffective practical work by government bodies. 

Political corruption as a policy issue remained unaddressed until 2008, when the current government was 
established, as previously no official in power had been truly interested in anti-corruption policies. The 
economic crimes committed during the Yugoslav wars of the 1990s and the massive and forced changes in 
property ownership have never been investigated or prosecuted, however. A major hope in the fight 
against corruption is currently embodied by the Anti-Corruption Agency, which started its operations in 
January 2010.  

In December 2010 the government adopted an action plan for the fulfilment of priorities to meet the 
ŎǊƛǘƛŎƛǎƳǎ ƻŦ ǘƘŜ 9/Ωǎ bƻǾŜƳōŜǊ нлмл tǊƻƎǊŜǎǎ wŜǇƻǊǘΣ άǿith the aim of accelerating the achievement of 
ŎŀƴŘƛŘŀǘŜ ŎƻǳƴǘǊȅ ǎǘŀǘǳǎέΦ ¢Ƙƛǎ ŀŎǘƛƻƴ Ǉƭŀƴ Ŏƻƴǘŀƛƴǎ ǎƻƳŜ ƳŜŀǎǳǊŜǎ ǊŜƭŀǘŜŘ ǘƻ ǘƘŜ ŦƛƎƘǘ ŀƎŀƛƴǎǘ ŎƻǊǊǳǇǘƛƻƴΦ 
¢ƘŜ Ǉƭŀƴ ǎŜŜƳǎ ǘƻ ƘŀǾŜ ōŜŜƴ Ƙŀǎǘƛƭȅ ǇǊŜǇŀǊŜŘ ŀƴŘ ǘƘŜ ǊŜǎǳƭǘ ƛǎ ŀ ǊŀǘƘŜǊ ƳŜŎƘŀƴƛŎŀƭ ƭƛǎǘ ƻŦ άǉǳƛŎƪ-fixέ 
solutions. 

Explanations for the failed anti-corruption efforts since the fall of the previous regime on 5 October 2000 
cite several reasons. In particular, two key political dynamics lingering from the past should be considered 
as the backdrop for the current corruption as well as the anti-corruption discourse and policies. The first 
dynamic is the overwhelming dominance of political parties, which has led to the common use of the term 
partitocracy (or oligocracy) to describe the Serbian public life. The second important dynamic is the 
ƛƴŎƻƳǇƭŜǘŜ ōǊŜŀƪ ǿƛǘƘ ǘƘŜ aƛƭƻǑŜǾƛŏ ŜǊŀ ƻƴ ŀ ƴǳƳōŜǊ ƻŦ ŦǊƻƴǘǎΣ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ŀǊŜŀ ǘƘŀǘ ƛǎ ǊŜƭŜǾŀƴǘ ƘŜǊŜΣ ǘƘŜ 
financial elites that have somehow captured the state. The above two lingering political dynamics also 
represent key limitations to the political will to fight corruption in Serbia. 

{ǳǊǾŜȅǎ ŎƻƴǎƛǎǘŜƴǘƭȅ ŘŜƳƻƴǎǘǊŀǘŜ ǘƘŀǘ ǇŜǊŎŜǇǘƛƻƴǎ ƻŦ ŎƻǊǊǳǇǘƛƻƴ ŀǊŜ ǎƛƎƴƛŦƛŎŀƴǘƭȅ ƘƛƎƘŜǊ ǘƘŀƴ ŎƛǘƛȊŜƴǎΩ 
experience of it, and that, while the experience of administrative corruption in the daily lives of citizens 
may not be particularly high, it does play a more significant role in business. Political influence in particular 
is perceived as being present. The domains in which the situation is most critical are political corruption, 
corruption in public procurement procedures (which represents a large black hole for political party 
financing), operations of local governments (especially in the area of urbanism, construction licensing, and 
bribes that businesses have to pay for various types of inspections), the functioning of the judiciary 
(exemplified in political influence that results in the selective application of the law to individuals), as well 
as the health and education sectors, which have been exposed to widely publicised corruption scandals in 
recent years.  

2. Corruption Prevention and its institutionalisation are improving. The Anti-Corruption Agency 
(ACA), an independent body governed by a Board and a Director and reporting to Parliament, is currently 
engaged in several meaningful anti-corruption prevention endeavours, such as the elaboration of integrity 
plans, whistle-blower protection, controls on political party financing and the prevention of conflicts of 
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interest (including the elected politicians). The ACA has also initiated some policy proposals to amend 
fundamental legal instruments, such as the penal and criminal procedure codes. It furthermore plans to 
engage in extensive analyses of specific sectors or processes that have a high risk of corruption, as 
identified through complaints and reports received by the Agency itself and by other state institutions. 
Other topics under consideration include the analysis of the level of discretionary rights in the public 
administration, as discretion in public decision-making is considered to be too high.  

This line of work of the ACA could constitute an important contribution by the institution to the national 
anti-corruption effort, as diagnostic systems analyses related to corruption are overall quite limited, while 
the range of possible topics is nearly endless. More emphasis on policy recommendations would also be 
welcome, as the current dominant practice is to draft laws rather than to define desired policy outcomes 
before selecting the precise instruments and systems needed to implement and achieve them. The Agency 
also plans to undertake some quantitative research, such as the perceptions of corruption among state 
employees. Current capacities appear to permit no more than two annual in-house research efforts, but the 
scope of research could be considerably extended through external co-operation.  

The Anti-Corruption Agency appears to have set off to a good start. There are many positive signs, including 
a gradual and strategic commitment, while it develops its capacities. It is questionable, however, whether 
the Agency will be able to carry out all of its assigned tasks, especially before it has developed its 
operational capacities, which will require time. There were, and still are, concerns about whether it is a 
good idea to have such a large body ς and such a large number of responsibilities concentrated in a single 
institution ς rather than several smaller-scale institutions.  

For the time being, the ACA has done a number of things right. One achievement that should not be 
underestimated is the establishment of good relationships with other institutions, particularly law 
enforcement bodies, and with the Ombudsman, which is the institution responsible for identifying 
problematic sectors by means of an analysis of complaints received and for forwarding this information to 
the Agency. There are still more opportunities for co-operation, however. For instance, the Ombudsman 
has developed a draft code of good administrative behaviour, which has been forwarded to parliament. 
This is an example of an initiative that might have been strengthened through co-operation, or at least 
co-ordination with the Agency. Such codes should function in tandem with, and reinforce, other efforts, 
such as integrity plans. The hope is that in time, as the Agency builds its profile and reputation, it will be 
seen as a partner for such joint initiatives, and that the fight against corruption will be considered as an 
integral part of good governance and, more broadly, of good public management.  

Similar opportunities for advancing a joint agenda may exist with a number of other bodies, particularly 
oversight bodies, such as the various inspections taking place under the auspices of the Ministry of Public 
Administration and Local Self-Government (MPALSG), the Tax Administration, the Commissioner for Access 
to Information of Public Importance (in promoting transparency in the public administration, for example), 
and others.  

One issue for concern is the insufficient appreciation of the importance of public support for an institution 
such as the Anti-Corruption Agency and the difficulty in garnering such support in Serbia. While it is 
acknowledged that communicating the importance of preventive functions in the fight against corruption is 
difficult and that the general popular feeling in Serbia is that fighting corruption means arresting people, a 
strategy to counter this perception needs to be worked out more resolutely. Coupled with the apparent 
decision to begin the fight against corruption by using the tactic of constructive commitment and 
co-operation, there does appear to be a risk that the Agency will not be perceived as important or genuine 
and that it may fail to obtain the public support that would be needed if it were to come under attack.  

The progress in developing the national integrity system over the past months has been mixed. There has 
been a deterioration regarding the regulation of the conflict-of-interest provisions for MPs. On the other 
hand, important progress has been made with respect to drafting a new law on financing political parties, 
which still has to be passed.  
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The institutional framework for fighting corruption is in place with the Anti-Corruption Agency becoming 
operational and other anti-corruption institutions continuing their work without any major difficulties. 
However, corruption remains a serious problem. It is still considered by many national and foreign 
observers as the third most pressing problem in Serbia, after unemployment and poverty. Public 
procurement continues to be one of the major sources of illegal funding of political parties and of the 
illegitimate personal enrichment of public officials. 

There is an obvious need to strengthen the capacities of independent institutions, such as the Ombudsman 
and the Commissioner for Access to Information, and to provide an adequate framework for establishing 
and ensuring the independence of judges and prosecutors, after having strengthened the capacity of the 
police and other bodies to investigate corrupt activities and organised crime. 

Reform Capacities 

1. The capacity of the government to undertake effective measures for the protection of the public 
integrity system appears to be limited by the entanglement between politicians, political parties, 
business interest and unclear media ownership. However, the current government has shown its 
commitment to putting in place mechanisms that could, if appropriately implemented, underpin a 
better public integrity system. 

2. The Anti-corruption Agency, which is it hoped will be one of the main engines of reform, has been 
entrusted with numerous and heavy responsibilities on many different fronts, with a number of 
prevention instruments geared to promoting integrity in the state and local government 
institutions, where managerial capabilities are weak. On the suppression side, the ACA may face 
difficulties, due to the scarcity of resources for carrying out investigations and verifications of 
assets declarations. The ACA will also need to strengthen its policy analysis and policy proposal 
capabilities. 

3. The suppression side of anti-corruption is weak. In particular, the judiciary and the prosecutorial 
services remain weak in terms of resources, and lack social prestige. The Ministry of Justice, which 
was supposed to be the main engine for the reform in this field, has failed, and it will now be very 
difficult to reorient the reform of the judiciary and prosecution. 

4. The political incentives for reform are unclear, as social tolerance to corruption is, for the time 
being, still significant. However, this situation is evolving in a positive way. Furthermore, a 
national consensus on NATO and EU membership has not yet been built. In other countries, such 
a consensus has proved to be one of the main drivers for reform and has set the direction for the 
reforms. Better understanding of the issues at stake and more work is needed to ensure that 
Serbia follows resolutely the path of reforms required for membership of Euro-Atlantic 
institutions. 

Recommendations 

1. The Constitution needs to be made more democratic to ensure that the division of powers is 
better protected and that constitutional control mechanisms ς for political and administrative 
control as well as control exercised by citizens ς are more effective. 

2. The capacities of the National Assembly in particular need to be developed so that it is able to 
effectively control the government. 

3. While priority should be given to actions with a multiplier effect, any policy or action that could 
directly or indirectly contribute to unravelling the current entanglement of politics, business 
interests, media ownership, and political party financing should be resolutely undertaken. 

4. The system of administrative checks and balances should be strengthened by reinforcing the legal 
competences and means of independent bodies, particularly those whose main purpose is the 
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promotion of transparency in public life, namely the Commissioner for Access to Information and 
the Ombudsman. 

5. The capacity of the Anti-Corruption Agency needs to be increased in terms of staffing, financial 
resources, and premises, to enable it to handle the numerous competences and tasks that it has 
been assigned. Ensuring the success of the Anti-Corruption Agency should be considered as being 
in the national interest. The legal standing of the ACA should be reinforced by giving it 
constitutional standing and making it less dependent on changing political majorities. 

6. The institutional capacity in ministries and parliament needs to be strengthened in order to 
produce policies and regulations, including laws, of better quality, to facilitate implementation 
and to ensure respect for the rule of law and the principle of legality. 

7. Any policy or action geared towards promoting the confidence of citizens should be undertaken; 
and this should be seen as a central public policy of the state. Public trust in the role of the law 
and in public governance institutions needs to be given greater importance. It is indispensable to 
lawfully treat and respect individual rights. 

8. Likewise, any policy or action aimed at recovering the trust of citizens in the judiciary, prosecution 
services and the police should be undertaken. The effective design and management of these 
bodies require merit-based management, accountability and transparency. 

9. The public management system in state and local governments needs to be professionalised by 
introducing merit-based management mechanisms, so that integrity plans and ethical and 
democratic values are integrated into the everyday life of public institutions. Professionalisation 
of these institutions and of their management cannot be dissociated from strengthened 
accountability mechanisms concerning all public officials, including politicians, as well as all public 
servants. 
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1. Anti-corruption Policy 

1.1 Anti-Corruption Policies and Strategies 

A National Anti-Corruption Strategy was adopted in late 2005 by the National Assembly. The Strategy 
comprised three key elements: a) efficient enforcement of anti-corruption legislation, b) prevention of 
corruption by reducing or eliminating opportunities for corruption, and c) awareness-raising and education 
of the general public aimed at ensuring public support for the implementation of the Anti-Corruption 
Strategy.  

The main reform areas that were identified in the Strategy included the political system, the judiciary and 
police systems, the public administration, the public finance system, the economic system, the media, and 
the participation of civil society in the fight against corruption. The objectives of the Strategy were to 
reduce corruption to levels comparable to those in neighbouring countries and to improve the overall 
efficiency of the public administration in order to facilitate economic development and foster foreign direct 
investment. The Strategy was complemented by an Action Plan adopted in late 2006.  

The implementation of the Strategy and Action Plan remained on paper only, mainly due to a lack of clear 
political commitment of successive governments to pursue an anti-corruption agenda. In fact, in its 2009 
Progress Report on Serbia, the European Commission concluded that the Action Plan for implementation of 
the Anti-Corruption Strategy had not been implemented74. In 2007 the Centre for Liberal Democratic 
Studies in Belgrade had also concluded that, five years after the changeover from the previous regime in 
2000Σ άŎƻǊǊǳǇǘƛƻƴ ώǿŀǎϐ ǎǘƛƭƭ ŀ ǿƛŘŜǎǇǊŜŀŘ ŀƴŘ ŘŀƴƎŜǊƻǳǎ ǇƘŜƴƻƳŜƴƻƴ ƛƴ {ŜǊōƛŀΦ ¢ƘŜ ǎǘǳŘȅ Ƙŀǎ ŀƭǎƻ ǎƘƻǿƴ 
that the government anti-corruption activities were mostly normative, i.e. legislative, with weaker practical 
ǿƻǊƪ ƻŦ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ōƻŘƛŜǎέ75. 

In the same vein, on 13 March 2009, on the occasion of the presentation of its 2008 report, the 
Ombudsman made a devastating statement concerning Serbian anti-corruption strategies and action plans: 
ά!ƭƭ ǘƘŜ ŎƻǳƴŎƛƭǎΣ ǎǘǊŀǘŜƎƛŜǎΣ ŀŎǘƛƻƴ Ǉƭŀƴǎ ƻǊ ŀƎŜƴŎƛŜǎ ŘŜǇƭƻȅŜŘ ƛƴ ǘƘe fight against corruption have not 
made the slightest impression on the Serbian population thus far. Mal-governance, the breeding ground of 
ŎƻǊǊǳǇǘƛƻƴΣ ƛǎ ŜȄǇŜǊƛŜƴŎŜŘ ŀǎ ǎǘƛƭƭ ōŜƛƴƎ ǿƛŘŜǎǇǊŜŀŘΦέ This statement was reminiscent of the one already 
made in 20лн ōȅ ŦƻǊƳŜǊ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴŜǊ /ƘǊƛǎ tŀǘǘŜƴΥ άYou can't have a process where Balkan 
ŎƻǳƴǘǊƛŜǎ ǇǊŜǘŜƴŘ ǘƻ ǊŜŦƻǊƳ ŀƴŘ ǿŜ ǇǊŜǘŜƴŘ ǘƻ ōŜƭƛŜǾŜ ǘƘŜƳΦέ76 

In December 2008 the Law on the Anti-Corruption Agency (ACA) was passed; the Anti-Corruption Agency 
was established in mid-2009 and started its operations in January 2010. Since that date the anti-corruption 
effort seems to have taken on a better pace, although much remains be to done, as will be described in this 
report. The ACA is trying to activate some sectoral plans contained in the 2006 Action Plan (e.g. concerning 
the police or construction and urban planning), which ideally will lead to the development and application 
of sectoral or process-specific remedies or to certain instruments (e.g. integrity plans). Nevertheless, most 
of the measures contained in that Action Plan need to be reviewed. 

This 2005 Anti-Corruption Strategy was an offspring of a specific political discourse. Since the fall of the 
previous regime on 5 October 2000, the anti-corruption political discourse helped to promote a sense of 
identity for the newly established democratic ruling coalition and to push forward democratic reforms. It 
was in this context that an advisory Anti-Corruption Council to the government was created in 2001. The 
Council contributed to raising awareness of the problems associated with corruption and to encouraging 
the enactment of several pieces of legislation related to the fight against corruption (public procurement in 
2002, with major amendments in 2004; financing of political parties in 2003; prevention of conflict of 
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interest in 2004; new Penal Code in 2005 and new Criminal Procedural Code in 2006). Several of these 
pieces of legislation were of poor quality and displayed significant loopholes, which led to ineffective 
implementation.  

The political discourse had a prescriptive thrust and focused on administrative corruption much more than 
on the privatisation process, which was at the origin of most cases of political corruption. Between 2004 
and 2008 political attention was turned to disputes on nationalistic politics and to the questioning of EU 
membership aspirations. This political climate led to two general elections during that period and to a 
referendum on the 2006 Constitution, which was tainted with irregularities and carried out in the midst of 
fiery nationalistic discourses. 

This political climate notwithstanding, a number of measures were taken between 2000 and 2010 aimed at 
improving the performance of the police and of judicial authorities in charge of corruption cases, including 
the strengthening of judicial and police institutional frameworks and the training of their staff.  

With regard to the strengthening of institutional frameworks, improvements were also made within the 
Ministry of Interior. It strengthened the capacities of a Special Police Unit for Combating Organised Crime 
(SBPOK, established in 2001), which has an Anti-Corruption Department. Furthermore, the Office of the 
Inspector-General of the Ministry of Interior (established in June 2003), which has the power to conduct 
investigations into alleged corruption and other misconduct of staff, was strengthened and transformed 
into the Internal Control Sector in 2007. In the same year, the Special Investigative Techniques Service was 
provided with additional technical and human resources.  

In 2008 the prosecutorial services were strengthened by the establishment of the Special Department for 
Combating Corruption within the Public Prosecutor's Office to deal with corruption offences, including 
economic crimes linked to corruption. The work plan of the Special Department includes the 
implementation of specific measures to articulate co-operation between the police and prosecutors. The 
Department is also authorised to monitor the application of corruption-related provisions at local level in 
order to ensure uniformity and consistency in implementation, as well as to provide specialised assistance 
and expertise in the fight against corruption. Regional anti-corruption departments have also been formed 
ƛƴ ǘƘŜ 5ƛǎǘǊƛŎǘ tǳōƭƛŎ tǊƻǎŜŎǳǘƛƻƴ hŦŦƛŎŜǎ ƛƴ .ŜƭƎǊŀŘŜΣ bƻǾƛ {ŀŘΣ bƛǑ ŀƴŘ YǊŀƎǳƧŜǾŀŎΦ  

A number of training courses on anti-corruption measures have been conducted by the Judicial Training 
Centre (transformed into the National Judicial Academy by a law of December 2009), with special seminars 
for judges and prosecutors on topics such as special investigative actions and the use of evidence and 
measures in combating corruption, challenges and good-practice examples in combating corruption, 
organised crime and money laundering. Following the adoption of the Criminal Procedure Code in 2006, 
the Judicial Training Centre organised a number of seminars and training courses aimed at building the 
capacity of judges, prosecutors and the police in the various phases of corruption cases. Since 2007 the 
Judicial Training Centre (now the National Judicial Academy) has included the topic of combating corruption 
in its regular training programme for judges, prosecutors and police officers.  

Nevertheless, as corruption had been used as a political weapon among political competitors, the 
government considered it necessary to relay a public signal on this issue. That gesture was the 
Anti-Corruption Strategy of 2005 and its Action Plan of December 2006, which emphasised national 
economic development and insisted on comparison on this issue with neighbouring countries rather than 
with EU Member States. This standpoint was consistent with the fervent nationalistic mood that prevailed 
when the Strategy was elaborated. Amidst this climate of profuse usage of corruption scandals as a political 
weapon, the 2006 Constitution gave constitutional status to the prohibition of conflict of interest (article 6). 

Political corruption as a policy issue was not really addressed until 2008, when the current government 
took office, as previously no official in power was interested in anti-corruption policies. The economic 
crimes committed during the Yugoslav wars of the 1990s and the massive and forced change in property 
ownership have never been investigated or prosecuted. The responsibility of individuals who financed that 
conflict and benefited from it has been addressed neither in Serbia nor in any other former Yugoslav 
country. Consequently, corruption and post-war profiteering through privatisation and the international 
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criminalisation of the Serbian State did not rank as negative on the scale of morality as did the accusations 
of betrayal of the motherland or human rights violations77. 

In December 2010 the government adopted an action plan for the fulfilment of priorities to meet the 
ŎǊƛǘƛŎƛǎƳǎ ƻŦ ǘƘŜ 9/Ωǎ bƻǾŜƳōŜǊ нлмл tǊƻƎǊŜǎǎ wŜǇƻǊǘΣ άǿƛǘƘ ǘƘŜ ŀƛƳ ƻŦ ŀŎŎŜƭŜǊŀǘƛƴƎ ǘƘŜ ŀŎƘƛŜǾŜƳŜƴǘ ƻŦ 
ŎŀƴŘƛŘŀǘŜ ŎƻǳƴǘǊȅ ǎǘŀǘǳǎέΦ ¢Ƙƛǎ ŀŎǘƛƻƴ Ǉƭŀƴ Ŏƻƴǘŀƛƴǎ ǎƻƳŜ ƳŜŀǎǳǊŜǎ ǊŜƭŀǘŜŘ ǘƻ ǘƘŜ ŦƛƎƘǘ ŀƎŀƛƴǎǘ ŎƻǊǊǳǇǘƛƻƴΦ 
¢ƘŜ Ǉƭŀƴ ǎŜŜƳǎ ǘƻ ƘŀǾŜ ōŜŜƴ Ƙŀǎǘƛƭȅ ǇǊŜǇŀǊŜŘΣ ŀƴŘ ǘƘŜ ǊŜǎǳƭǘ ƛǎ ŀ ǊŀǘƘŜǊ ƳŜŎƘŀƴƛŎŀƭ ƭƛǎǘ ƻŦ άǉǳƛŎƪ-ŦƛȄέ 
solutions. However, it has the advantage of being announced in the media and presented as a genuine 
commitment of the government to undertake reforms. A different matter is whether this kind of approach 
ŎƻƴǘǊƛōǳǘŜǎ ǘƻ ŎƻƴǾƛƴŎƛƴƎ ǘƘŜ ǇǳōƭƛŎ ƻŦ ǘƘŜ ŀǳǘƘŜƴǘƛŎƛǘȅ ƻŦ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŎƻƳƳƛǘƳŜƴǘΦ tŜǊƘŀǇǎ ƛƴ ǘƘŜ 
ŜƴŘ ǘƘŜǎŜ ŀǇǇǊƻŀŎƘŜǎ ŀǊŜ ŀƭǎƻ ŘŜǘǊƛƳŜƴǘŀƭ ǘƻ ǘƘŜ ǇǳōƭƛŎΩǎ ŀǇǇǊŜŎƛŀǘƛƻƴ ƻŦ ǘƘŜ ǇǊƻǎǇŜŎǘ ƻŦ {ŜǊōƛŀΩǎ 9U 
membership, which in fact has diminished in recent opinion polls.  

A major hope in the fight against corruption is currently embodied by the Anti-Corruption Agency, which 
started its operations in January 2010. ¢ƘŜ !ƎŜƴŎȅΩǎ ŜŦŦƻǊǘǎ ƻƴ ǘƘƛǎ ŦǊƻƴǘ ǎƛƎƴƛŦȅ that for the first time state 
institutions are reminded of their obligations under the National Anti-Corruption Strategy of 2005 and its 
2006 Action Plan. The Agency has renewed, or perhaps established for the first time, the significance of 
these instruments by requiring quarterly reports on the status of implementation of the Action Plan. Until 
the past year, only a few institutions appeared to have been aware of, or taken seriously, their obligations 
under the Strategy and its Action Plan. The one institution that appears to have been a positive exception 
to this general trend is the Ministry of Interior. The Agency intends to issue an annual report on the 
implementation of the National Anti-Corruption Strategy by the end of March 2011, which will further raise 
the profile of these obligations. It remains to be seen whether there will be any consequences for poor 
performers, however, as the Agency has no particular sanctions at its disposal on this matter. It is hoped by 
!ƎŜƴŎȅ ǎǘŀŦŦ ǘƘŀǘ ǘƘŜ ǇǳōƭƛŎ άƴŀƳƛƴƎ ŀƴŘ ōƭŀƳƛƴƎέ ƻŦ ƴƻƴ-compliant institutions will suffice for the time 
being.  

¢ƘŜ !ƎŜƴŎȅΩǎ ŀƴƴǳŀƭ ǊŜǇƻǊǘ ǿƛƭƭ ŀƭǎƻ ŀǎǎŜǎǎ ǘƘŜ ǇƻǎǎƛōƭŜ ƴŜŜŘ ǘƻ ǳǇŘŀǘŜ ǘƘŜ !Ŏǘƛƻƴ tƭŀƴΦ While the need for 
updating is obvious in some respects (e.g. in view of the fact that most deadlines for measures have long 
expired), updating the actual measures is a far more serious endeavour and one that deserves serious 
ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƛƴ ǾƛŜǿ ƻŦ ǘƘŜ !ƎŜƴŎȅΩǎ ƻǘƘŜǊ ƻƴƎƻƛƴƎ ŀŎǘƛǾƛǘƛŜǎ ŀƴŘ ǎǘƛƭƭ-limited capacities. It may be worth 
noting that there is no publicly available information on sectoral anti-corruption action plans, even from 
institutions that are otherwise making a significant effort to proactively publish information on their 
performance (e.g. the police). It is unclear whether this is a deliberate choice or simply an oversight, but it 
does give the impression that institutions are reluctant to publicise their anti-corruption efforts ς other 
than arrests for corrupt conduct ς which perhaps reflects a broader lack of appreciation in Serbian society 
of the importance of preventive measures.  

The domains in which the situation is still most critical are political corruption, corruption in public 
procurement procedures, operations of local governments (especially in the areas of urbanism, 
construction licenses, and bribes that businesses have to pay for various types of inspections), the 
functioning of the judiciary (exemplified in the political influence that results in the selective application of 
the law to individuals), and perhaps to a lesser extent, the health and education sectors, which have been 
exposed to widely publicised corruption scandals in recent years.  

1.2 Lingering Political Dynamics Influencing Corruption and the Perception of Corruption in 
Serbia 

Most public allegations of corruption do not result in legal proceedings or other sanctions. There are a 
number of possible reasons for this situation: in some cases, allegations are essentially unfounded and are 
motivated by opposing political interests; allegations may be unfounded because they are based on 
incomplete information, a poor understanding of an intricate regulatory system, or insufficient evidence 
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available concerning the actual action that took place; sometimes the behaviour or action, which may be 
morally reprehensible, is not illegal as such; the extensive criminalisation of corrupt behaviour, coupled 
with often vague legal descriptions, requires strong evidence for criminal courts to issue guilty verdicts, 
whereas actions are difficult or even impossible to detect and prove in a court of law, and therefore 
potential investigations lead nowhere; finally, law enforcement bodies are often under pressure to not 
pursue sensitive cases.  

There is evidence that of all of these factors are at play in Serbia, which suggests that while perceptions of 
corruption may be somewhat exaggerated (see below), they are not unfounded. In particular, there are 
two key political dynamics that should be considered as the backdrop for the current corruption and for the 
anti-corruption discourse and policies in Serbia: the dominance of political parties and the capture of the 
state by financial elites. 

1.2.1 Dominance of Political Parties 

One key political dynamic in Serbia is the dominance of political parties and political party leadership in the 
political life of the country, which gives rise to the term that is now common, partitocracy or oligocracy78. 
This dominance is made possible by the existing electoral system and informal restrictions on parliamentary 
mandates. Serbia has a fully proportional system, with closed electoral lists in a single electoral district. This 
system allows political party leaders complete discretion in selecting any candidate from the electoral list to 
take the seat won in parliament, thereby exercising enormous influence on these candidates. This practice 
was declared unconstitutional by the Constitutional Court in 2003, which provided a more democratic 
interpretation of article 102 of the Constitution. The practice continued, however, especially with regard to 
small parties. The political future of party activists is in the hands of the party leaders, who reward them 
with executive or legislative positions mainly on the grounds of influence or loyalty. In such a system, 
electoral candidates do not have a particular connection to voters and hence they have little or no 
incentive to carry out electoral campaigns. This disconnection from the voters does not provide much 
opportunity for individual candidates to gain popularity (hence influence and legitimacy) directly from the 
voters so as to counterbalance the influence of party leaders.  

The problem has been further compounded by the well-known practice of political parties requiring their 
parliamentary candidates to submit blank resignation letters, which could be activated by party leaders at 
any moment as punishment for disobedience, a practice that was declared uncontitutional in 2010. This 
system has created a situation whereby MPs (and municipal assembly representatives) are completely 
dependent on their party leaders, which undermines the possibility of acting independently and exercising 
oversight over the executive. Parliament functions principally as a legislative factory, where debate is 
largely meaningless as votes will be cast according to the directives of political party leaderships. As a 
result, there is a strong dominance of the executive and a concentration of power in party leaderships. The 
effects of this situation are felt in a number of sectors and regulatory regimes considered in this report, 
particularly in parliament and in the judiciary.  

1.2.2 State Captured by Financial Elites 

¢ƘŜ ǎŜŎƻƴŘ ƛƳǇƻǊǘŀƴǘ ǇƻƭƛǘƛŎŀƭ ŘȅƴŀƳƛŎ ǘƻ ŎƻƴǎƛŘŜǊ ƛǎ {ŜǊōƛŀΩǎ ƛƴŎƻƳǇƭŜǘŜ ōǊŜŀƪ ǿƛǘƘ ǘƘŜ aƛƭƻǑŜǾƛŏ ŜǊŀ ƻƴ ŀ 
number of fronts, including that of financial elites, which is relevant to this assessment of the public 
integrity framework. Beyond any speculations, there is extensive evidence of the unsavoury origins of the 
ƛƴƛǘƛŀƭ ŎŀǇƛǘŀƭ όάǘƘŜ ŦƛǊǎǘ Ƴƛƭƭƛƻƴέύ ŀŎǉǳƛǊŜŘ ōȅ Ƴŀƴȅ ƻŦ {ŜǊōƛŀΩǎ ǘȅŎƻƻƴǎΦ Most of these individuals acquired 
ǘƘŜƛǊ ƛƴƛǘƛŀƭ ŎŀǇƛǘŀƭ ŘǳǊƛƴƎ ǘƘŜ aƛƭƻǑŜǾƛŏ ŜǊŀΣ ǿƘŜƴ ǘƘŜȅ ǊŜǇǊŜǎŜƴǘŜŘ ƻǊ ǎŜǊǾŜŘ ǘƘŜ ǎȅǎǘŜƳ ƛƴ ǾŀǊƛƻǳǎ 
business transactions or were allowed to conduct business under extremely favourable conditions, 
presumably in exchange for support of the MiloǑŜǾƛŏ ǇŀǊǘȅ ƻǊ ƻŦ ǘƘŜ aƛƭƻǑŜǾƛŏ ŦŀƳƛƭȅ ŀƴŘ ŀǎǎƻŎƛŀǘŜǎΦ There 
are also compelling suspicions that these key businessmen quietly began in the late 1990s to finance the 
ƻǇǇƻǎƛǘƛƻƴ ƛƴ ǇŀǊŀƭƭŜƭΣ ǘƘŜǊŜōȅ ǳƭǘƛƳŀǘŜƭȅ ŦƛƴŘƛƴƎ ǘƘŜƳǎŜƭǾŜǎ ƻƴ ǘƘŜ άǊƛƎƘǘ ǎƛŘŜέ ŀŦǘŜǊ нл00. No definitive 
evidence exists, but off-the-ǊŜŎƻǊŘ ŎƻƴǾŜǊǎŀǘƛƻƴǎ ŀƴŘ ƻŎŎŀǎƛƻƴŀƭ ǇǳōƭƛŎ ǎǘŀǘŜƳŜƴǘǎ ōȅ άŘƛǎƻōŜŘƛŜƴǘέ 
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politicians strongly suggest that the practice of providing funds to both sides ς the ruling parties and the 
opposition ς has continued to this day.  

Lƴ ǘƘŜ ƳŜŀƴǘƛƳŜΣ ǘƘŜ ōǳǎƛƴŜǎǎƳŜƴ ƛƴ ǉǳŜǎǘƛƻƴ ƘŀŘ ǘƘŜ ƻǇǇƻǊǘǳƴƛǘȅ ǘƻ ƛƴǾŜǎǘ ǘƘŜ ǉǳŜǎǘƛƻƴŀōƭŜ άŦƛǊǎǘ Ƴƛƭƭƛƻƴέ 
in numerous opportunities that opened up as from 2000, including in some of the most important 
privatisations of state property. Privatisation beneficiaries in Serbia, as elsewhere in the region, also include 
individuals with even more unsavoury biographies, including links to organised crime and to war crimes. In 
summary, these few individuals are the main financiers of political parties and electoral campaigns, 
wielding tremendous influence on the political life in the country, both within the government and with the 
opposition. For this reason some activists claim that Serbia does not really have an opposition. The 
situation is further compounded by their influence on the media, as either owners or advertisers.  

The above two lingering political dynamics also represent key limitations to the political will to fight 
corruption in Serbia, where it is difficult to imagine any politician who would promote proceedings against 
his/her main financial benefactor79. In addition, these dynamics give rise to a number of secondary 
phenomena that impact on corruption. For instance, Transparency Serbia warns of a recent trend of 
establishing new regulatory bodies with an unclear constitutional status that would exempt them from 
having to meet the requirements of the public administration regulations, particularly in terms of staffing, 
financial control and external audit. These bodies are seen, at a minimum, as job-creation mechanisms for 
allies, but it is feared that their uncertain status ς in particular the lack of oversight mechanisms ς opens 
additional corruption risks80.  

More research into this phenomenon is needed, and some additional analysis is expected from 
¢ǊŀƴǎǇŀǊŜƴŎȅ {ŜǊōƛŀΩǎ ŦƻǊǘƘŎƻƳƛƴƎ bŀǘƛƻƴŀƭ LƴǘŜƎǊƛǘȅ {ȅǎǘŜƳ ǎǘǳŘȅΣ ŘǳŜ ƛƴ aŀȅ нлммΦ The study will cover a 
wide range of institutions and regulatory processes ς ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ǘƘŜ άtƛƭƭŀǊǎ ƻŦ LƴǘŜƎǊƛǘȅΦέ It is also likely 
to provide additional insight into other trends influencing corruption on which no research is currently 
available: for instance, the unintentional negative consequences of decentralisation, which has resulted in 
the devolution to local authorities of a number of competencies for which they have no capacities, 
including public procurement and urban planning. Poor implementation capacities represent one of the key 
corruption risks concerning those processes.  

!ŎŎƻǊŘƛƴƎ ǘƻ Ǿŀƴ 5ǳȅƴŜΣ ƛǘ ƛǎ ŀ ǿŜƭƭ ŜǎǘŀōƭƛǎƘŜŘ ŀǎǎǳƳǇǘƛƻƴ ǘƘŀǘ άwhen democratic control procedures are 
weak, multi-party states tend to slide back to the feudal rewards system in which the role of the lord is 
replaced by that of the party: if in power it rewards its retainers by dispensing them positions with income 
(or powŜǊύ ŀǎ ƛŦ ǘƘŜȅ ǿŜǊŜ ΨŦƛŜŦǎΩΦ IƻǿŜǾŜǊΣ ǘƘŜ ǇŀǊǘƛŜǎ ǘƘŜƳǎŜƭǾŜǎ ŀǊŜ ŘŜǇŜƴŘŜƴǘ ƻƴ ŦǳƴŘǎ ŦǊƻƳ ǘǊŀŘŜ ŀƴŘ 
industry or, rather, leading businessmen. This mutually beneficial dependency is strengthened by 
changeovers of the actors: businessmen entering parliament (immunity included) and politicians finding 
well-ǇŀƛŘ Ƨƻōǎ ƛƴ ŎƻǊǇƻǊŀǘƛƻƴǎΦ ¢Ƙƛǎ ƛǎ ǘƘŜ ΨŦŜǳŘŀƭΩ ǎƻŎƛƻ-political situation in Serbia, as described by Pesiŏέ81. 
CƻǊŜƛƎƴ ƛƴǾŜǎǘƻǊǎ ŦŀŎŜ ŘƛŦŦƛŎǳƭǘƛŜǎ ƛƴ ǘƘƛǎ άŦŜǳŘŀƭέ ǇƻƭƛǘƛŎŀƭ ŎƭƛƳŀǘŜΣ ŀǎ ǘƘŜ {ŜǊōƛŀƴ !ƴǘƛ-Corruption Council 
indicated in a letter to President Tadiŏ dated 30 December 2010, in which ǘƘŜ /ƻǳƴŎƛƭ ǇǊŜǎŜƴǘŜŘ ǘƻ ¢ŀŘƛŏ 
information on cases reported to it by foreign investors, who had pointed to typical mechanisms of 
system-based corruption that foreign companies were facing when trying to invest in Serbia82.  

1.3 Perception of Corruption 

Citizens have the perception that corruption in Serbia is at a high level. According to the findings of the 
2010 Transparency International Global Corruption Barometer (released in December 2010), nearly half of 
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the population believes that the level of corruption has increased over the past three years, with 25% of 
respondŜƴǘǎ ƛƴŘƛŎŀǘƛƴƎ ǘƘŀǘ ƛǘ Ƙŀǎ ƛƴŎǊŜŀǎŜŘ άŀ ƭƻǘέ ŀƴŘ но҈ άŀ ƭƛǘǘƭŜΦέ !ƴ ƛƴǘŜǊŜǎǘƛƴƎ ǇŀǊǘ ƻŦ ǘƘŜ ŀƴŀƭȅǎƛǎ 
ŎƻƳǇŀǊŜǎ ǘƘŜǎŜ ǇŜǊŎŜǇǘƛƻƴǎ ǘƻ ŎƛǘƛȊŜƴǎΩ ǊŜǇƻǊǘŜŘ ŜȄǇŜǊƛŜƴŎŜ ƻŦ ŎƻǊǊǳǇǘƛƻƴΦ In the same survey, 17% of 
citizens reported that a member of their household had given a bribe over the last 12 months in dealings 
with the institutions surveyed (education, judiciary, medical services, police, registry and permit services, 
utilities, tax revenue and customs). This figure is (insignificantly) lower than that of the previous year (18%) 
and, as is typical around the world, significantly lower than (less than half) the perceptions of corruption 
overall reported in the same survey.  

¢ƘŜǊŜ ƘŀǾŜ ōŜŜƴ ƴƻ ƳŀƧƻǊ ŎƘŀƴƎŜǎ ŦǊƻƳ ǘƘŜ ǇǊŜǾƛƻǳǎ ǘǿƻ ȅŜŀǊǎ ƛƴ ŎƛǘƛȊŜƴǎΩ ǇŜǊŎŜǇǘƛƻƴǎ ƻŦ the institutions 
that are the most corrupt, with only slight improvements registered with regard to civil servants, the 
judiciary, the media and the private sector. Parliament also registers a very small improvement, while 
political parties are the only institution to register a small decline.  

These findings are broadly consistent with a TNS Media Gallup survey conducted in March-July 2010, which 
records 16% of the respondents admitting to have given a bribe and 33% acknowledging a cousin or friend 
who had given a bribe. Nearly 90% of respondents perceived corruption as a common practice. The 
majority of respondents also considered that anti-corruption legislation was inefficient and that the 
government and the police were the institutions that had the means to eradicate corruption. In addition, 
more than half of the respondents agreed that bribery was sometimes the only way to bypass the 
bureaucracy or unfair regulations. 

A November 2010 survey among representatives of small and medium-sized enterprises and entrepreneurs 
carried out for the Serbian Chamber of Commerce by CeSID, a local NGO, provided a slightly different 
perspective. While a total of 48% of the respondents were dissatisfied or very dissatisfied with the work of 
the government in the area of economy and business (with an additional 31% neither satisfied nor 
ŘƛǎǎŀǘƛǎŦƛŜŘύΣ ƻƴƭȅ нΦс҈ ŎƛǘŜŘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ǇǊƻƳƻǘƛƻƴ ƻŦ ƻǊ ŦŀƛƭǳǊŜ ǘƻ ǊŜŘǳŎŜ ŎƻǊǊǳǇǘƛƻƴ ŀǎ ǘƘŜ Ƴŀƛƴ 
reason for their dissatisfaction. LƴŎƻƴƎǊǳŜƴǘƭȅ ǿƛǘƘ ǘƘŜǎŜ ŦƛƴŘƛƴƎǎΣ άǿƛŘŜǎǇǊŜŀŘ ŎƻǊǊǳǇǘƛƻƴ ŀƴŘ ōǊƛōŜǊȅέ 
were identified as the third most important obstacle to the development of the economy in general (rated 
61.3 on a scale of 1 to 100) and were seen as the most important obstacle personally by 18.5% of 
respondents (the second most populŀǊ ǊŜǎǇƻƴǎŜΣ Ƨǳǎǘ ōŜƘƛƴŘ άŜȄŎŜǎǎƛǾŜ ǘŀȄŜǎ ŀƴŘ ƭŜǾƛŜǎ ŦƻǊ ǇǊƛǾŀǘŜ 
ōǳǎƛƴŜǎǎέΣ ƛŘŜƴǘƛŦƛŜŘ ōȅ нлΦп҈ ƻŦ ǊŜǎǇƻƴŘŜƴǘǎύΦ More than three-fourths of the respondents acknowledged 
an influence of politics on the economy, with 29% of respondents stating political influence as decisive, 45% 
ƛŘŜƴǘƛŦȅƛƴƎ ƛǘ ŀǎ ŜȄƛǎǘƛƴƎ άǘƻ ŀ ǎƛƎƴƛŦƛŎŀƴǘ ŘŜƎǊŜŜέΣ ŀƴŘ ŀƴƻǘƘŜǊ мл҈ ǾƛŜǿƛƴƎ ƛǘ ŀǎ ōŜƛƴƎ ǇǊŜǎŜƴǘ άǘƻ ŀ ǎƳŀƭƭ 
ŘŜƎǊŜŜΦέ  

On specific, corruption-related issues, more than half of the respondents acknowledged that corruption 
hampered tƘŜƛǊ ōǳǎƛƴŜǎǎ όмфΦп҈ άŀ ƎǊŜŀǘ ŘŜŀƭέ ŀƴŘ онΦу҈ άǎƻƳŜǿƘŀǘέύΦ ²ƘŜƴ ŀǎƪŜŘ ŀōƻǳǘ ŜȄǇŜǊƛŜƴŎŜ 
ǿƛǘƘ άƭƻǿŜǊ-ƭŜǾŜƭέ ŎƻǊǊǳǇǘƛƻƴΣ ŘŜŦƛƴŜŘ ōȅ ǘƘŜ ǎǳǊǾŜȅ ŀǎ άǇŜǊǎƻƴŀƭ ŎƻƴǘŀŎǘǎ ǿƘƛŎƘ ŦŀŎƛƭƛǘŀǘŜ ŘƻƛƴƎ ōǳǎƛƴŜǎǎ 
ƳƻǊŜ ŜŀǎƛƭȅΣέ ŀƴŘ άƘƛƎƘŜǊ-ƭŜǾŜƭέ ŎƻǊǊǳǇǘƛƻƴΣ ŘŜŦƛƴŜŘ ŀǎ άƎƛǾƛƴƎ ŀƴŘ ǘŀƪƛƴƎ ƻŦ ōǊƛōŜǎΣέ ƴŜŀǊƭȅ пл҈ 
ŀŎƪƴƻǿƭŜŘƎŜŘ ƘŀǾƛƴƎ ŜƴƎŀƎŜŘ ƛƴ άƭƻǿŜǊ-ƭŜǾŜƭέ ŎƻǊǊǳǇǘƛƻƴ όмл҈ άǊŜƎǳƭŀǊƭȅέ ŀƴŘ нф҈ άǎŜƭŘƻƳέύΣ ǿƘƛƭŜ ƭŜǎǎ 
ǘƘŀƴ ол҈ ǊŜǇƻǊǘŜŘ ƘŀǾƛƴƎ ŜƴƎŀƎŜŘ ƛƴ άƘƛƎƘŜǊ-ƭŜǾŜƭέ ŎƻǊǊǳǇǘƛƻƴΣ ǿƛǘƘ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ŘƛǎǘƛƴŎǘƛƻƴǎΥ р҈ ƘŀŘ 
given bribes and 22% had provided offerings of low value (coffee, sweets, drinks). When asked whether 
ǘƘŜȅ ǿƻǳƭŘ ŜƴƎŀƎŜ ƛƴ ŎƻǊǊǳǇǘƛƻƴ ƛƴ ǘƘŜ ŦǳǘǳǊŜΣ о҈ ƻŦ ǊŜǎǇƻƴŘŜƴǘǎ ŀŘƳƛǘǘŜŘ ǘƘŀǘ ǘƘŜȅ ǿƻǳƭŘ άŀƭǿŀȅǎέ 
because getting the job done was of paramount importance and 24% stated that they would if it saved 
them time and effort; 51% claimed that they would refuse, under any circumstances, while interestingly, 
22% refused to respond or even consider the issue.  

¢ƘŜǎŜ ǘƘǊŜŜ ǎǳǊǾŜȅǎ ŎƻƴǎƛǎǘŜƴǘƭȅ ŘŜƳƻƴǎǘǊŀǘŜ ǘƘŀǘ ŎƛǘƛȊŜƴǎΩ ǇŜǊŎŜǇǘƛƻns of corruption are significantly 
ƘƛƎƘŜǊ ǘƘŀƴ ŎƛǘƛȊŜƴǎΩ ŜȄǇŜǊƛŜƴŎŜ ƻŦ ƛǘΣ ŀƴŘ ǘƘŀǘΣ ǿƘƛƭŜ ǘƘŜ ŜȄǇŜǊƛŜƴŎŜ ƻŦ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŎƻǊǊǳǇǘƛƻƴ ƛƴ ǘƘŜ 
daily lives of citizens may not be particularly high, it does play a more significant role in business. Political 
influence is perceived as being particularly present. Research on the topic suggests that the discrepancy 
may be attributed to frequent media reports alleging corruption, including more in-depth investigative 
reports on high-level or political corruption in large privatisation /sales /concessions /construction deals, 
including reports issued by the Anti-Corruption Council and independent media.  
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¢ƘŜ ƛƳōŀƭŀƴŎŜ ōŜǘǿŜŜƴ ǇŜǊŎŜƛǾŜŘ ŀƴŘ άǊŜŀƭέ ŎƻǊǊǳǇǘƛƻƴ ƛǎ ŀ ǿŀȅ ƻŦ ǇǊŜǎŜƴǘƛƴƎ ŎƻǊǊǳǇǘƛƻƴ ŀǎ ǊŜƭŜƴǘƭŜǎǎ 
despite constant anti-corruption activities. On a national scale the under-reform trap83 and the crisis of 
legitimacy create more opportunities for corruption. In Serbia the ruling coalition parties have allocated 
among themselves the control over the various sectors of the economy. They can influence the perception 
of corruption and benefit from mutually accorded corruption scandals. This situation is favourable to the 
financial elite and further strengthens the capture of the state. It also produces more corruption and 
ǿƻǊǎŜƴǎ ŎƛǘƛȊŜƴǎΩ ǇŜǊŎŜǇǘƛƻƴ ƻŦ ƛǘΦ ¢ƘŜ άǳƴŘŜǊ-ǊŜŦƻǊƳ ǘǊŀǇέ ǊŜǎǳƭǘǎ ƛƴ ŀ ǳƴǊŜŦƻǊƳŜŘ ŀƴŘ ǳƴǇǊƻŦŜǎǎƛƻƴŀƭ 
ǇǳōƭƛŎ ǎŜŎǘƻǊΣ ǿƘƛŎƘ ƛǎ ŀǘ ǘƘŜ ƻǊƛƎƛƴ ƻŦ ǘƘŜ ŀōǎŜƴŎŜ ƻŦ ƘŀǊŘ Řŀǘŀ ƻƴ άǊŜŀƭέ ŎƻǊǊǳǇǘƛƻƴΦ Lǘ ŀƭǎƻ ŜƴǎǳǊŜǎ ǘƘŜ 
flow of foreign financial aid to support reforms84. 

2. Prevention of Corruption 

2.1 Anti-Corruption Agency (ACA) 

The Anti-Corruption Agency (ACA), established by the December 2008 Law on the Anti-Corruption Agency85, 
started its operations in January 2010, and most of the year was spent in recruiting staff and setting up 
operations. The ACA was initially envisaged to have up to 150 staff, but this number was subsequently 
reduced to 97; in February 2011 the Agency has 57 staff. It has developed its internal structure and defined 
staffing needs in an internal systematisation table, which was updated in July 2010. The main constraint in 
reaching the full staffing level is the lack of office space, with the Agency still operating in temporary 
premises due to delays in the renovation of its designated permanent home.  

The ACA is an independent state agency, reporting to parliament, which is responsible for a wide range of 
preventive anti-corruption competences, including those of the former Committee for Resolution of 
Conflict of Interest, to which responsibilities on auditing political party financing have been added. The ACA 
is entitled to make policy proposals for introducing or amending legislation on preventing and combating 
corruption. The ACA has strong sanctioning powers with respect to cases of conflict of interest86. It is 
questionable, however, whether the Agency will be able to carry out all of its assigned tasks, especially 
before it has developed its operational capacities, which will require time. There were, and still are, 
concerns about whether it is a good idea to have such a large body and such a high number of 
responsibilities concentrated in a single institution rather than distributed among a number of different 
smaller-scale institutions87. The management of the ACA is comprised of the ACA Board and the Director, 
who is appointed by the Board. On 18 March 2009 parliament appointed the members of the Board88. 

The Agency is organised in four departments, as follows: 1) Prevention: education, integrity plans, strategy 
implementation, research and relations with the media and civil society, and conflict of interest; 2) Control: 
asset declarations and financing of political parties; 3) Operations: maintenance of registers and receipt of 
complaints; 4) Administration: human resources management, finances, information technologies, registry 
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and archives. The Agency also has a service for international co-operation. Public expectations were high 
and unrealistic when the ACA was launched. It was presented as a sort of panacea for eliminating 
corruption in the country. Now the ACA management needs to build public understanding of the institution 
and of the legal constraints within which the institution has to operate. 

The ACA is currently engaged in several meaningful anti-corruption prevention measures, such as the 
elaboration of integrity plans, whistle-blower protection, control of political party financing and prevention 
of conflicts of interest (including the plurality of offices of elected politicians), as well as the elaboration of 
policy proposals on amending fundamental legal instruments, such as the penal and criminal procedural 
codes. Furthermore, it plans to engage in extensive analyses of specific sectors or processes that have a 
high risk of corruption, as identified by means of complaints and reports received by the Agency itself and 
by other state institutions (e.g. the Ombudsman). One such sector is construction and urban planning, 
where the Agency has undertaken analyses and made recommendations on a new draft law. Other topics 
under consideration include the analysis of the level of discretionary rights of the public administration, as 
discretion in public decision-making is considered to be too high.  

This line of work of the ACA could be an important contribution by the institution to the national 
anti-corruption effort, as diagnostic systems analyses related to corruption are overall quite limited, while 
the range of possible topics is nearly endless. There is also almost unlimited potential for co-operation with 
academic and research centres and with civil society organisations in this domain. More emphasis on policy 
recommendations would also be welcome, as the current dominant practice is to draft laws rather than to 
define desired policy outcomes before selecting the precise instruments and systems needed to achieve 
them. The Agency also plans to undertake some quantitative research, for instance on the perceptions of 
corruption among state employees. Current capacities appear to permit no more than two annual in-house 
research efforts, but the scope of research could be considerably extended through external co-operation.  

Integrity plans are essentially managerial instruments aimed at the risk-mapping and risk mitigation of 
corruption, which all state institution are required to adopt under the Law on the Anti-Corruption Agency, 
Such instruments appear to be the anti-corruption policy instruments of choice in Serbia, and the Agency is 
investing significant efforts in this work. If carried out properly, such an approach could serve to 
decentralise responsibility for the fight against corruption to each state institution. This decentralisation of 
responsibility is important in view of the low awareness of the National Anti-Corruption Strategy and the 
general impression that fighting corruption is the job of the law enforcement institutions and the 
Anti-Corruption Agency rather than the responsibility of every institution and every state employee. 
IƻǿŜǾŜǊΣ ǘƘŜ άƛŦ ŎŀǊǊƛŜŘ ƻǳǘ ǇǊƻǇŜǊƭȅέ ŜǾŜƴǘǳŀƭƛǘȅ ǇƻǎŜŘ ŀōƻǾŜ ŎƻƴǎǘƛǘǳǘŜǎ ŀƴ ƛƳǇƻǊǘŀƴǘ ŦŀŎǘƻǊ. In view of 
the low managerial capabilities of the Serbian State administration, it is by no means assured that the 
integrity plans will be elaborated effectively and in good faith, and it is equally questionable whether the 
Agency will have the capacity to exercise the necessary quality control and to oversee their 
implementation.  

With the backing of the Prime Minister, the Agency requested in June 2010 the appointment of responsible 
persons in institutions for the first round of elaboration of integrity plans, and it issued guidelines for their 
elaboration in October 2010. Ultimately, the obligation extended to an estimated 5,000 institutions (direct 
budget-users), but the actual number may be even higher. In summary, an enormous amount of work lies 
aheaŘΦ tǊƻƎǊŜǎǎ ƻƴ ǘƘŜ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ƛƴǘŜƎǊƛǘȅ ǇƭŀƴǎΣ ŀƴŘ ǘƘŜ !ƎŜƴŎȅΩǎ ŎŀǇŀōƛƭƛǘȅ ƻŦ ǎƘŀǇƛƴƎ ǘƘƛǎ 
process, will require continued monitoring before any conclusions can be made concerning the value of 
these efforts.  

2.2 Whistle-blower and Witness Protection 

An obligation to report corruption was explicitly introduced for the first time through amendments to the 
Civil Service Law89 and to the Law on Free Access to Information of Public Importance, both of which were 
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adopted on 11 December 2009.90 In line with a GRECO recommendation, article 23-a of the Civil Service 
Law has introduced the obligation to report corruption and to ensure the subsequent protection of 
whistle-blowers in the following way: ά/ƛǾƛƭ ǎŜǊǾŀƴǘǎ ƻǊ ŜƳǇƭƻȅŜŜǎ ŀǊŜ ƻōƭƛƎŜŘ ǘƻ ƴƻǘƛŦȅ ƛƴ ǿǊƛǘƛƴƎ their 
immediate superiors or managers if they learn, in the course of discharging the duties that a corruption 
activates was undertaken by an official, civil servant or an employee in the state authority they are 
employed with. The civil servant or the employee who report corruption shall enjoy protection, starting 
ŦǊƻƳ ǘƘŜ Řŀȅ ƻŦ ǎǳōƳƛǘǘƛƴƎ ŀ ǿǊƛǘǘŜƴ ƴƻǘƛŦƛŎŀǘƛƻƴ ǘƘŜǊŜƻŦΣ ƛƴ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ ƭŀǿΦέ ²ƘŜǊŜŀǎ ǘƘŜ 
ŀƳŜƴŘƳŜƴǘǎ ǘƻ ǘƘŜ /ƛǾƛƭ {ŜǊǾƛŎŜ [ŀǿ ƘŀǾŜ ŎƭŜŀǊƭȅ ŜǎǘŀōƭƛǎƘŜŘ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎΩ ƻōƭƛƎŀǘƛƻƴ ǘƻ ǊŜǇƻrt corruption, 
the protection of whistle-blowers has remained vaguely regulated. As a result, the effectiveness of 
whistle-blowing concerning corruption has been somewhat diminished.  

Amendments to the Law on Free Access to Information of Public Importance have taken an additional step 
forward in whistle-blower protection as they provide detailed provisions in this regard. According to these 
amendments, each government body is required to designate one or more officials, referred to as 
άŀǳǘƘƻǊƛǎŜŘ ǇŜǊǎƻƴǎέΣ to act upon requests for free access to information of public importance. An 
authorised person who provides access to information of public importance cannot be held liable or suffer 
any harmful consequences if the disclosed information indicates the existence of corruption, misuse of 
authority, uneconomical use of public funds, or unlawful conduct of the government body (article 38). This 
provision provides a more solid ground for protecting the persons authorised to react upon requests of 
information, including information on corruption or some other unlawful action. However, its 
implementation in practice remains to be seen.  

Nevertheless, the ACA is taking steps to elaborate a mechanism that would implement an effective 
whistle-blower protection regime so that Serbia could fulfil its international obligations (and follow GRECO 
recommendations). Clarity on whistle-blower protection, and the role of the Agency in the process, is one 
of the advances achieved in the July 2010 amendments to the Law on the Anti-Corruption Agency (article 
56)91. It is now specified that if a civil servant or other employee of a public body or local government unit 
files a complaint to the Agency regarding a case of suspected corruption, he/she enjoys special protection 
by the Agency, including the preservation of anonymity. As the general legal framework for whistle-blower 
protection exists, the remaining task of the Agency is to define the exact procedures and mechanisms, 
keeping in mind the extensive and intensive co-ordination needed among various state bodies that have a 
role in protecting the rights of state employees who might suffer from the negative consequences of 
reporting corruption or other criminal acts. The target is to have a sound whistle-blower protection system 
up and running in 2011.  

2.3 Conflict of Interest and Asset Declarations 

With regard to asset declaration, there have been no major changes except for the fact that the competent 
body to which asset declarations of MPs and members of the government (and other public officials) 
should be filed is the Anti-Corruption Agency and no longer the Republic Board for Resolution of Conflict of 
Interest. According to article 43 of the Law on the Anti-Corruption Agency, a public official is required to 
submit to the ACA within 30 days of appointment a disclosure report concerning his/her property and 
income, or entitlement to occupy an apartment for official purposes, as well as the property and income of 
his/her spouse or common-law partner and of under-age children if they live in the same household.  

If an official fails to submit the report within the set deadline, the Agency is obliged to notify accordingly 
the body in which the official holds public office. A public official is also obliged to file another report within 
30 days of the day of termination of office with the status of the situation on the day of termination of 
office so as to enable a comparison of the changes in the level of income before and after holding public 
office. This obligation is a positive development. 
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Members of parliament were already subject to the regulations on asset declaration and registration 
prescribed by the Law on Prevention of Conflict of Interest in Discharge of Public Office92, which were 
monitored by the Republic Board for Resolution of Conflict of Interest, which was established in 2005. As 
indicated above, this competence was transferred on 1 January 2010 to the Anti-Corruption Agency. 

Article 13 on the ά/ƻƴǘŜƴǘ ƻŦ ǘƘŜ 5ƛǎŎƭƻǎǳǊŜ wŜǇƻǊǘέ ǎŜǘǎ ƻǳǘ ƛƴ ŘŜǘŀƛƭ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ŦƻǊ ǘhe declaration, 
which are as follows: 1) ownership rights on real property and leasing rights on real property exceeding one 
year, at home and abroad; 2) movables under mandatory registration with government authorities (motor 
vehicles, vessels, aircraft, weapons, etc.); 3) deposits in banks and other financial organisations, at home 
and abroad; 4) stocks and shares in legal entities; 5) cash and securities; 6) rights derived from copyrights, 
patents and similar intellectual property rights; 7) debts (principle, interest and repayment period) and 
claims; 8) source and amount of income from the discharge of public office and engagements in scientific, 
educational and cultural institutions; 9) the public official's membership in management and supervisory 
boards in public enterprises, institutions, companies or other legal entities with a state capital share, and in 
scientific and humanitarian associations; 10) all other information deemed relevant by the public official to 
the application of this law. 

The only difference in requirements on asset declaration between MPs and other office-holders is that the 
disclosure report submitted by MPs, in addition to the above-mentioned information, must also contain 
information on business entities where they have retained managerial rights or where they are directors, 
deputy or assistant directors, or members of management or supervisory boards. This requirement is the 
consequence of the fact that MPs, unlike other office-holders, are allowed to hold and maintain 
simultaneously positions in a public enterprise, institution and company or other legal entity with a 
majority state capital share.  

More specific rules on conflict of interest for certain public employees are provided in the Civil Service Law, 
Law on Health Insurance, Law on Public Agencies, Law on Higher Education, etc. The Civil Service Law 
allows civil servants, with the written consent of their superior, to work outside their normal working hours 
for another employer, provided that such additional labour is not prohibited by a law or other regulation 
and that it does not create the possibility of a conflict of interest or affect the impartiality of the work of 
the civil servant. Civil servants are not allowed, however, to establish economic companies or public 
services or to engage in entrepreneurship.  

An important improvement in the area of the prevention of conflicts of interest of MPs was the entry into 
force of the Law on the Anti-Corruption Agency in January 201093. This law prohibits MPs to concurrently 
hold two or more public offices. Under the previous legal framework, i.e. the Law on Prevention of Conflict 
of Interest in Discharge of Public Office94, which ceased to have effect on 1 January 2010, MPs were 
allowed to concurrently hold a position of director, deputy, assistant director and member of the 
management or supervisory board of a public enterprise, and any other institution, enterprise or other 
legal entity with a major state capital share. This provision was a controversial exception to the rule, and in 
fact this was a privilege that MPs had granted to themselves by amending the proposal of the government 
at the time of the Law on Prevention of Conflict of Interest in 2004. In line with GRECO recommendations, 
the Law on the Anti-Corruption Agency has resolved this controversy by setting a deadline of 1 April 2010 
for all public officials, including MPs, who are in a position of conflict of interest to decide as to which 
position they will maintain. This incompatibility regarding the right of an MP to hold concurrently other 
responsibilities in the public or private sector was contested by MPs and other public officials.  

As a consequence, the ACA in 2010 led a major struggle to ensure that politicians respected the new regime 
on conflict of interest. Under pressure from some political parties, the National Assembly adopted in July 
2010 a controversial amendment to the Law on the Anti-Corruption Agency, according to which an official 
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elected to his/her position directly by citizens could perform several public functions without the consent 
of the Agency, except in cases of the incompatibility of functions as determined by the Constitution95.  

These amendments stirred a significant public and institutional debate. The Director of the Anti-Corruption 
Agency questioned the constitutionality of the amendments, which were also criticised by Transparency 
International and other NGOs. In September 2010, the Anti-Corruption Agency appealed to the 
Constitutional Court, requesting an evaluation of the constitutionality and legality of the amendments. In 
December 2010, the Constitutional Court considered the matter. The judge rapporteur was of the opinion 
that the amendments were unconstitutional. Some other Constitutional Court judges, however, did not 
share that opinion. Finally, the Constitutional Court decided to postpone its decision on this issue.  

ACA officials expect that the amended law will prolong a great number of conflict-of-interest situations. The 
amendments will allow MPs, deputies of the autonomous province or of local councils to keep any other 
office they may have had ς for instance, a position as a city mayor ς until the term of office one of the 
positions expires. Currently, there are some 5500 politicians holding at least two offices at the same time. 
Nevertheless, the Agency reports that the vast majority of public officials have complied with the initial ban 
on multiple functions, as some 80% of officials resigned second functions voluntarily and within the 
prescribed period. Most others have applied to the Agency to issue a ruling on whether the additional 
positions constitute a conflict of interest, which is fully in compliance with the law.  

¢ƘŜ ǊŜƎƛǎǘǊŀǘƛƻƴ ŀƴŘ ǾŜǊƛŦƛŎŀǘƛƻƴ ƻŦ ŀǎǎŜǘ ŘŜŎƭŀǊŀǘƛƻƴǎ ƻŦ ǇǳōƭƛŎ ƻŦŦƛŎƛŀƭǎ ŀǊŜ ǘǿƻ ƻŦ ǘƘŜ !ƎŜƴŎȅΩǎ Ƴƻǎǘ 
important competences. The regime has improved considerably since entry into force of the Law on the 
Anti-/ƻǊǊǳǇǘƛƻƴ !ƎŜƴŎȅΣ ŀƴŘ Ƙŀǎ ǎǘǊŜƴƎǘƘŜƴŜŘ Ƴŀƴȅ ǊŜƭŜǾŀƴǘ ǇǊƻǾƛǎƛƻƴǎΣ ƛƴŎƭǳŘƛƴƎ ƛƴǎǘƛǘǳǘƛƴƎ ǘƘŜ !ƎŜƴŎȅΩǎ 
authority to verify the declarations, providing the Agency with the power to invite a public official for an 
interview upon the discovery of an irregularity, and the designation as a misdemeanour the failure to 
disclose information about assets. 

¢ƘŜ !ƎŜƴŎȅ Ƴŀƛƴǘŀƛƴǎ ŀƴ ŜƭŜŎǘǊƻƴƛŎ ǊŜƎƛǎǘŜǊ ƻŦ ƻŦŦƛŎƛŀƭǎΩ declarations, some of which are publicly accessible 
(e.g. those related to salaries and other sources of income, property, vehicles, stocks, savings accounts τ 
yes/no only, and benefits of office, such as housing), and it has instituted an annual plan of verifications. In 
2010 Agency staff succeeded in verifying the declarations of 250-300 top-ranking officials. The plan for 
2011 includes the same group plus the managing positions in state-owned enterprises, bringing the total 
number to about 500. This number of verifications is viewed as a realistic workload, but it raises questions 
concerning the veracity of declarations of the several thousand remaining officials who are obliged to file 
them, as the ACA would need to have its capacities strengthened to enable higher quality and more 
in-depth verifications. Such strengthening might lead to the emergence of a macro-institution in terms of 
size and power.  

The ACA has reported no institutional difficulties with declaration verifications to date. There has been 
satisfactory co-operation from domestic banks, although the issue is inevitably quite different with regard 
to foreign banks. Inquiries addressed to foreign financial institutions have to be sought through official 
channels of international co-operation on criminal matters and through the anti-money laundering unit, 
which require evidence extending beyond the evidence required solely for verification purposes.  

To date, the Agency has initiated only a few (3-пύ ƳƛǎŘŜƳŜŀƴƻǳǊ ǇǊƻŎŜŜŘƛƴƎǎ ŦƻǊ ƻŦŦƛŎƛŀƭǎΩ Ŧŀƛƭure to provide 
information within the prescribed deadlines or to submit evidence of transfer of managerial rights. There 
have been no serious, in particular no criminal, offences to date. Furthermore, there is a lack of clarity on 
the precise scope of the !ƎŜƴŎȅΩǎ ŀǳǘƘƻǊƛǘȅ ǘƻ ƳŀƪŜ ƛƴǉǳƛǊƛŜǎ ŀǎ ƻǇǇƻǎŜŘ ǘƻ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎΣ ŦƻǊ ǿƘƛŎƘ ƛǘ ƛǎ 
not authorised. As a result, the Agency has adopted a policy of communicating openly and regularly (on a 
daily basis) with law enforcement agencies in order to avoid any potential conflicts about exceeding its 
authority. This policy applies not only for asset verifications but also for inquiries based on received 
complaints and reports of corruption. In fact, the Agency is trying to establish a permanent co-operation 
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mechanism whereby a prosecutor and a police investigator would be permanently seconded to the ACA for 
this purpose.  

As indicated above, with regard to the issue of regulation of conflicts of interest of judges and prosecutors, 
positive developments have occurred ƛƴ ǘƘƛǎ ǊŜǎǇŜŎǘΣ ŘǳŜ ǘƻ ŀ ōǊƻŀŘ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ άǇǳōƭƛŎ 
ƻŦŦƛŎƛŀƭέ ƛƴ ǘƘŜ [ŀǿ ƻƴ ǘƘŜ !ƴǘƛ-Corruption Agency. Since 1 January 2009, judges and prosecutors have also 
been considered as public officials (as are MPs, members of the government and other officials, as will be 
explained later in the report) and therefore: 1) they are not allowed to hold concurrently other public 
offices, and 2) they are obliged to file asset declarations with the Anti-Corruption Agency. 

2.4 Protection of Integrity in Parliament and in the Government  

There have been no major changes regarding the regulation of the immunity of MPs and members of the 
government due to the fact that the immunity rules concerning them are enshrined in the Constitution. The 
rules on parliamentary immunity have nevertheless been specified to some extent by the new Law on the 
National Assembly, which was adopted on 26 February 201096. Article 38 of this law repeated the 
constitutional provisions whereby MPs are granted dual protection: non-liability, i.e. non-accountability for 
votes cast and opinions expressed in the performance of their duties; and inviolability, i.e. immunity for 
acts that are not carried out in the performance of their duties. With regard to the principle of inviolability, 
the law repeated the constitutional provision set out in article 130, which grants immunity to members of 
parliament against the institution of criminal proceedings or any other proceedings where the penalty of 
imprisonment may be pronounced if the MP has invoked his/her immunity.  

The law further specifies that in the event that an MP has not invoked his/her immunity he/she can be the 
target of criminal proceedings or any other proceedings. The law also confirms the constitutional provision 
whereby parliament may decide to uphold the immunity of an MP, but such a decision requires a majority 
vote of MPs. Some MPs (including the Speaker of Parliament) and NGOs (such as Transparency 
International) have proposed the lifting of parliamentary immunity in corruption cases through provisions 
of the Law on the National Assembly, but these proposals have been rejected on the grounds that they 
ǿŜǊŜ ƴƻǘ ƛƴ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΣ ǿƘƛŎƘ ǇǊƻǾƛŘŜǎ ŀ ŦƛǊƳ ōŀǎƛǎ ŦƻǊ ǊŜƎǳƭŀǘƛƴƎ atǎΩ ƛƳƳǳƴƛǘƛŜǎΦ  

Although the current immunity rules for MPs are indeed quite wide and should be restricted, the fact that 
they are enshrined in the Constitution means that it is unlikely that they will be subject to change in the 
near future. The scope of inviolability is only restricted in the case of flagrante delicto in committing an 
offence, carrying a minimum penalty of no less than five years, in which case an MP may be detained 
without the approval of parliament. 

During the current parliamentary term that started in June 2008, there has been no case of discussing the 
lifting of immunity of any MP or member of the government, which may be considered as a positive 
development. In comparison, during the previous parliamentary term and in the short period between 
February 2007 and March 2008, nine MPs invoked their immunity against prosecution charges, which 
altogether concerned 14 criminal offences. 

An important novelty in enhancing the legal framework on the prevention of corruption of members of the 
government is the general prohibition of pantouflage, i.e. the situation where members of the government 
(and other public officials), after completing their term of office, move to private companies having 
activities that are closely related to the office held by the member of government concerned. In line with 
GRECO recommendations, article 38 of the Law on the Anti-/ƻǊǊǳǇǘƛƻƴ !ƎŜƴŎȅ ǇǊŜǎŎǊƛōŜǎ ǘƘŀǘ άŘǳǊƛƴƎ ǘƘŜ 
period of two years after termination of the public office, an official whose term in office has been 
terminated may not take employment or establish business cooperation with a legal entity, entrepreneur 
or international organization engaged in activity related to the office the official held, except under the 
approval of the Anti-/ƻǊǊǳǇǘƛƻƴ !ƎŜƴŎȅΦέ ¢Ƙƛǎ ǇǊƻƘƛōƛǘƛƻƴ ŀƭǎƻ ŀǇǇƭƛŜǎ ǘƻ ƻǘƘŜr public officials, with the 
exception of MPs, as the opinion of the law-drafters of the Law on the Anti-Corruption Agency was that 
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MPs (primarily involved in passing legislation) included all forms of economic and social life and that 
therefore it was not possible to prohibit MPs from moving into the private sector after termination of their 
public office. 

!ƴƻǘƘŜǊ ƳǳŎƘ ŘŜōŀǘŜŘ ƳŀǘǘŜǊ ǊŜƎŀǊŘƛƴƎ ǘƘŜ ƛƴǘŜƎǊƛǘȅ ƻŦ atǎ ƛǎ ǘƘŜ ƛǎǎǳŜ ƻŦ άōƭŀƴƪ ǊŜǎƛƎƴŀǘƛƻƴǎέΦ ¢Ƙƛǎ ƛǎǎǳŜ 
also constituted one of the key criticisms of the European Commission in its 2010 Progress Report on 
{ŜǊōƛŀΦ Lƴ ŜŀǊƭȅ нлммΣ ǘƘŜ {ǇŜŀƪŜǊ ƻŦ tŀǊƭƛŀƳŜƴǘ ŀƴƴƻǳƴŎŜŘ ǘƘŀǘ ŀŘŜǉǳŀǘŜ ƳƻŘŜƭǎ ŦƻǊ ŀōƻƭƛǎƘƛƴƎ άōƭŀƴƪ 
ǊŜǎƛƎƴŀǘƛƻƴǎέ ǿŜǊŜ ōŜƛƴƎ ǎƻǳƎƘǘΦ !ǎ ǘƘƛǎ ƛǎǎǳŜ ƛǎ ŀƭǎƻ ǊŜƭŀǘŜŘ ǘƻ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ {ŜǊōƛŀƴ /onstitution 
(article 102), it is important that adequate measures be taken in order to abolish this practice without 
violating constitutional provisions.  

2.5 Accountability of Government to Parliament 

¢ƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŀƴŘ ƳƛƴƛǎǘŜǊǎΩ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ōŜŦƻǊŜ parliament is enshrined in the Constitution. In 
accordance with article 105, parliament appoints the members of the government and decides on the 
termination of mandates of the government and of individual ministers, i.e. it holds the government 
accountable for its operations. Furthermore, article 7 of the Law on Government prescribes that the 
government is responsible to parliament for the formulation and implementation of policies of the Republic 
of Serbia, for the implementation of laws and other general acts of parliament, for the state of affairs in all 
of the areas within its competences, and for the work of state administration bodies.  

In reality, however, parliament exercises little scrutiny over the government. This situation is primarily due 
to the high degree of dependence of MPs on political parties, but also due to the tradition of Serbian 
parliamentarism whereby MPs are interested mainly in the legislative process and are not accustomed to 
carrying out a substantive supervisory and scrutiny role with regard to the work of the executive. 
Nevertheless, there are several ways in which parliament can hold the government accountable for its 
actions: a no-confidence vote, interpellation, questions posed to ministers, creation of special committees 
of inquiry, and discussion of reports prepared by the government and other bodies.  

According to the Constitution, a minimum of 60 MPs may initiate a motion of no-confidence in the 
government or in a minister. A no-confidence motion against the government is successful if it obtains the 
majority of votes of all of the members of parliament97. A minister may also be subject to a no-confidence 
vote and dismissed by a majority vote of all MPs98. A motion of no-confidence in the government was 
initiated by opposition parties in November 2008 as a result of the disagreement over the establishment of 
the EULEX mission on Kosovo, but it was not successful as the government had sufficient political support in 
parliament.  

The 2006 Constitution established interpellation as a constitutional instrument for the first time. In 
accordance with article 129, a minimum number of 50 MPs may submit a request for interpellation on a 
specific issue concerning the work of the government or of an individual minister. The government/minster 
is obliged to respond to the interpellation within 30 days. Parliament debates and votes on the reply 
submitted by the government or the member of government to whom the interpellation was directed. By 
voting for acceptance of the reply, parliament continues to work according to the adopted agenda. If in its 
vote parliament does not accept the reply given by the government or government member, parliament 
will pronounce a vote of no confidence in the government or government member. Although it was hoped 
that the constitutional establishment of interpellation would contribute to a more dynamic work of the 
National Assembly and to a more transparent and accountable exercise of executive power, interpellation 
has not fulfilled these expectations and has almost never been used in parliamentary practice. 

!ƴƻǘƘŜǊ ƛƴǎǘǊǳƳŜƴǘ ŦƻǊ ƘƻƭŘƛƴƎ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ŀŎŎƻǳƴǘŀōƭŜ ƛǎ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭ atΩǎ ǉǳŜǎǘƛƻƴƛƴƎ ƻŦ 
ministers. This questioning can be carried out in two ways, namely 1) by sending questions in writing to the 
government, and 2) by posing questions orally at special parliamentary sessions. The number of written 

                                                      
97

 Article 18 of the Law on Government, adopted on 22 June 2005, Official Gazette of the Republic of Serbia, nos. 55/05, 
71/05, 101/07. 

98
 Ibid., article 21. 



SIGMA Assessment Serbia Public Integrity April 2011 

95 

questions and subsequent government responses has been rather low. In principle, MPs from the ranks of 
ruling parties do not question ministries due to strong party control and under the pretext that parliament 
needs to work quickly. Interestingly enough, the opposition also fails to ask questions, probably because it 
is used to receiving unsatisfactory replies or no replies at all. The Law on the National Assembly states the 
obligation of ministries to report quarterly to parliament. Although the results of these control sessions are 
unsatisfactory, the establishment of this practice is a positive novelty in parliamentary life in Serbia.  

Parliament has a practice of setting up committees for special inquiries, but these committees are rarely 
created. These committees are formed on an ad hoc basis to examine specific cases and have the right to 
summon the civil servants involved in the case. In general, parliamentary support services are weak. 
Therefore, there has been unanimous consent by all political actors that parliamentary committees need to 
have expert, specialised research assistance to fulfil their mandates as prescribed99. 

In the course of 2010, parliament continued to organise special parliamentary sessions during which MPs 
had the opportunity to pose questions to ministers (on the last Thursday of the month). From the beginning 
of January 2010 to the beginning of December 2010, MPs posed 82 questions to ministers and received 
55 replies. The majority of questions dealt with quite specific local problems rather than with issues of a 
more general interest. On a positive note, the establishment of these special parliamentary sessions and 
the number of questions are to be considered as a practice that has advanced. However, although the 
mechanisms for such monthly special sessions of questions to ministers have become routine, much of the 
debate in parliament has remained primarily at the level of political posturing. 

In July 2010 new Parliamentary Rules of Procedure were adopted. These Rules of Procedure consolidate the 
existing instruments of control over the executive and further clarify legislative procedures. Among other 
improvements, they have unblocked the work of parliament (which had formerly been possible, for 
instance, by the lack of a quorum in committees). Obstruction of this type has been common and 
exceedingly problematic. For instance, the Judiciary and Administration Committee had been unable to 
reach a quorum in order to vote on judicial appointments for the previous two years. Of course other types 
of obstruction are still possible and are employed: for instance, extended discussions of pointless 
amendments. Nevertheless, a more constructive relationship between the ruling parties and the opposition 
has been reported, and this situation is believed to enhance the potential for parliamentary oversight.  

One of the most controversial provisions of the new Rules of Procedures enables parliament to reject the 
reports of the Ombudsman and of the Commissioner for Free Access to Information and Data Protection. 
This provision has been harshly criticised by both institutions as an attempt to interfere with the 
functioning of their work as independent regulatory bodies. There is a concern that the authority to reject 
the reports of independent institutions may unduly influence the work of these bodies100.  

This provision has also been criticised by the European Commission and the Council of Europe as being 
contrary to European standards101. Faced with the pressure of public opinion and of the European 
Commission, parliament is considering the repeal of the controversial provision in the Rules of Procedure. 
In this regard, the Speaker of Parliament has made a statement to the effect that the provision would be 
repealed as soon as possible. 

In summary, parliamentary oversight in Serbia must be considered as being extremely limited in view of the 
constraints on MPs to act independently, which are imposed by mechanism of blank resignations referred 
ǘƻ ŀōƻǾŜΦ ¢ƘŜ ǇŀǊǘȅ ƭŜŀŘŜǊǎƘƛǇ Ŏŀƴ ŀŎǘƛǾŀǘŜ ǘƘƛǎ ƳŜŎƘŀƴƛǎƳ ŀǘ ŀƴȅ ǘƛƳŜ ŀǎ ǇǳƴƛǎƘƳŜƴǘ ŦƻǊ άŘƛǎƻōŜŘƛŜƴǘέ 
MPs, and its constraints are further compounded by the electoral system that confers power on political 
parties and party leaderships rather than on voters. That being said, there are some indications that these 
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constraints may be relaxed in the course of 2011 if the threat of blank resignations is finally eliminated as 
has been announced and if changes to the electoral law are introduced as foreseen. In that event, the 
existing mechanisms and capacities within parliament will become far more meaningful.  

2.6 Political and Electoral Campaign Financing 

Political party financing is regulated by the Law on Financing of Political Parties, adopted in 2003 and 
amended in 2008. The 2008 amendments transferred oversight responsibilities from the Electoral 
Commission and the parliamentary Finance Committee to the Anti-Corruption Agency (ACA). The Law on 
the State Audit Institution (SAI) also authorises the SAI to audit political party financing. 

As could have been expected, the ACAn and the SAI have not had much success in controlling political party 
financing in practice. Apart from the fact that the current law is of poor quality and regulates political party 
financing in a rather vague way, the ACA does not yet have sufficient capacities and powers to oversee and 
monitor political party financing. In addition, The SAI remains severely understaffed and does not have the 
capacity to audit political party financing. 

To address the current oversight problems, the Serbian Government has formed a working group on 
drafting a new law on the financing of political activities. Representatives of the Anti-Corruption Agency, 
CESID and Transparency Serbia (two NGOs) have participated in the working group sessions. The draft law 
was finalised in December 2010, and it was expected to be adopted by the government by mid-February 
2011, but at the time of writing it has not yet been adopted.  

In November 2010 the Ministry of Justice requested (through the OSCE Mission in Serbia) the OSCE Office 
for Democratic Institutions and Human Rights (OSCE/ODIHR) and the Venice Commission to review the 
draft Law on Financing Political Activities. In response to this request, the OSCE/ODIHR and the Venice 
Commission undertook the assessment jointly102. In their joint assessment report, delivered in December 
2010, they concluded that the draft Law on Financing Political Activities constituted a step forward in 
creating a modern and comprehensive political financing system in Serbia. The proposed model largely 
reflected the recommendations of the Council of Europe and the OSCE. Nevertheless, certain shortcomings 
that were identified in the report should be addressed prior to the adoption of the law. These 
recommendations have been taken into consideration and incorporated into the latest version of the draft 
law, which was forwarded for consideration by the Serbian Government at the end of 2010. 

Dw9/hΩǎ оrd Evaluation Round Report (1 October 2010) on the transparency of political party funding 
highlighted many shortcomings in the current political party funding in Serbia and recommended the 
clarification of the mandate and powers of the ACA with regard to the supervision of funding of political 
parties and electoral campaigns, while entrusting the ACA, in an unequivocal manner, with the leading role 
in this respect. GRECO urges an increase in the financial and personnel resources of the ACA so that it will 
be better equipped to ensure substantial, proactive and swift monitoring of political financing. 

The key novelty of the draft Law on Financing Political Activities is that political parties would be able to 
raise funds for their day-to-day work and electoral campaigns without limitations. The private funding of 
political organisations ς including membership fees, inheritances, legacies, property income and 
donations ς is nevertheless subject to certain restrictions. Special attention is paid to donations, which are 
defined as amounts of money voluntarily donated to a political actor or as a service rendered without 
compensation or under conditions deviating from market conditions103. The draft law sets a ceiling of 
20 monthly salaries of a natural person as the maximum amount of a donation and a ceiling of 100 monthly 
salaries if the donor is a legal person. The ceilings set are based on a form of indexation, thereby 
diminishing the effects of inflation. The draft attempts to strike a balance between the recognition that all 
individuals should have the right to freely express their support of the political party of their choice through 
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financial and in-kind contributions and the need to set reasonable ceilings on the total amount of 
contributions so as to avoid distortions of the political process in favour of wealthy interest groups. 
Contributions by foreign states and by foreign natural and legal persons, except for international political 
associations, are prohibited104. This provision is consistent with international standards and is practised in 
many OSCE and Council of Europe member countries.  

If the new draft law is passed in its current form, it would constitute an improvement to the existing 
ǎƛǘǳŀǘƛƻƴ ōǳǘ ǿƻǳƭŘ ǎǘƛƭƭ ƴƻǘ ǎǳŦŦƛŎƛŜƴǘƭȅ ŀŘŘǊŜǎǎ ƻƴŜ ƻŦ {ŜǊōƛŀΩǎ ƪŜȅ ŎƻǊǊǳǇǘƛon-drivers, as noted above: the 
influence of tycoons on politics. The draft law does not provide for raising adequate financial resources to 
carry out electoral campaigns without private sources. As long as private financing is needed, it will be 
provided by the same handful of individuals, who will in turn continue to exert inappropriate political 
influence, as described above. Since these individuals finance all political sides, there is no reason to believe 
that this pattern would change with the coming to power of a particular political option.  

As it is a question of relatively few individuals who act as the main financiers of political parties and 
campaigns, it is likely that the amount of funding in question exceeds the proposed limits on individual 
donations. An important concern, therefore, is whether the Anti-Corruption Agency will have the capacity 
to detect such breaches, even if it has obtained the support of external auditors. Financial investigations of 
this type constitute a challenge for even the most highly-skilled professionals, and this situation will be 
even more the case if transactions continue to take place in cash or through in-kind or other indirect 
ƳŜŎƘŀƴƛǎƳǎ όŜΦƎΦ ǇƻǊǘƛƻƴǎ ƻŦ ŦƛǊƳǎΩ ǇǊŜ-ǇŀƛŘ ŀŘǾŜǊǘƛǎƛƴƎ ōƭƻŎƪǎ άŘƻƴŀǘŜŘέ ǘƻ ŜƭŜŎǘƻǊŀƭ candidates), as was 
done in the past.  

LŘŜŀƭƭȅΣ ǘƘŜ ƳŜǊŜ ǘƘǊŜŀǘ ƻŦ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎΣ ƻǊ ƻƴŜ ƻǊ ǘǿƻ άŘŜƳƻƴǎǘǊŀǘƛƻƴέ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ ŀƴŘ ǎŀƴŎǘƛƻƴǎΣ 
could serve as a deterrent for some of the current abuses, such as the widely-suspected misuse of funds of 
state-owned enterprises for electoral purposes. Unfortunately, if the experiences of other countries 
(Western Europe and especially the USA) serve as a guide, it is fairly certain that even in the event of the 
early success of the new regulatory regime, new ways will still be found to subvert the restrictions and 
undertake illicit financing activities.  

With regard to the tycoons, the decline of their influence will depend, in the long-term, on the continued 
development and democratisation of political parties in Serbia, as they may start to identify alternative 
sources of funding, for instance through more massive membership. !ƴƻǘƘŜǊ ŀǾŜƴǳŜ ƛǎ ŀ ŎƘŀƴƎŜ ƛƴ {ŜǊōƛŀΩǎ 
electoral system.  

This report has described, as one major driver of corruption in Serbia, the concentration of power within 
political party leaderships, which is enabled by the current electoral system and results in, among other 
negative consequences, the dependence and obedience of party activists to their party leaders. After years 
of discussion, a working group on changes in the electoral system was finally convened following a 
Constitutional Court ruling in mid-2010 against the current practice of closed electoral lists.  

The changes in the electoral system now being contemplated include the introduction of multiple electoral 
districts, although this proposal is bound to be controversial as it will raise the question of how to treat 
Kosovo. Another possible change would be the introduction of voting for candidates and not parties, with 
the corollary that the seats in parliament would be taken by the candidates who had won the most votes. A 
draft law based on this concept has been elaborated for local elections, but the same principles are now 
advocated at a national level. Reform in this direction should be strongly supported as it would 
fundamentally change the electoral dynamics in Serbia. It would not only encourage electoral candidates to 
campaign, but would also compel them to demonstrate to voters what they have accomplished during their 
mandates. In such a situation, standing up publicly against suspected corrupt deals, or against the party 
boss, might actually prove to be politically profitable. To be sure, the alternate system would open up 
avenues for the influence of other, local centres of power but, at the least, such a change would disperse 
the existing concentration of power and increase the competition for influence.  
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With regard to the financing of the regular operations of political parties, the new draft law provides some 
slight changes in terms of the distribution of funds. The funds available for this purpose would not be 
changed ς 0.15% of the state budget, 0.1% of the budget of the autonomous province and 0.1% of the 
budget of local government units. However, the distribution of these funds would be slightly different and 
would favour minority parties. Funds would be distributed on the basis of obtained votes, but if a party 
obtained less than 5% the funds would be multiplied by 1.5. 

Under the new draft law, the financing of election campaign expenditures has been reduced from 0.1% of 
the budget (as under the current law) to 0.05% per cent. All of the participants would receive an equal 
amount of up to 5% of the overall budget. In the case of elections in the autonomous province and of local 
elections, funding is naturally to be provided through the autonomous province budget or the local 
self-government unit budget. If fewer than 20 electoral lists are registered, the remaining funds are to be 
allocated in equal amounts to all registered electoral lists105.  

The reporting requirements under the new draft law apply equally to the electoral campaign period and to 
day-to-day operations of parties. Article 24 requires political actors to keep detailed accounts concerning 
the origin of amounts received and the structure of funds. Reports should also clearly identify which funds 
were provided to the benefit of the party and which funds to an individual candidate. Article 25 of the draft 
law requires political actors to submit an annual financial report to the Anti-Corruption Agency.  

The procedure in case of violation of the law would be initiated ex officio by the Anti-Corruption Agency. 
The procedure could also be initiated by any natural or legal person. The Agency would have the possibility 
of inviting the responsible political actor to provide information and necessary data to enable 
decision-making on the possible violation of the law. Proceedings before the Agency would be held behind 
closed doors. If the Agency found that errors should be corrected, it could issue a warning. If a political 
actor failed to comply with the warning measure within the set deadline, the Agency would be authorised 
to initiate a misdemeanour procedure. In the new draft law, the sanctions for violation of the law are quite 
strict and vary between 200,000 and two million RSD.  

The ACA currently has four staff in the relevant department, although the staffing systematisation foresees 
a total of 10 persons. In March 2010, the ACA issued a new reporting template, but its application has not 
been seen as particularly active in terms of pursuing compliance with the existing law, including in the 
follow-up to the local elections that were held in 2010. For instance, no financial reports have been posted 
on the dedicated Agency website as at the end of February 2011. One explanation for this apparent lack of 
attention to the issue is the fact that the Agency, as noted above, is taking the leading role in drafting the 
new Law on Financing of Political Activities. It may well be a tactical decision on the part of the ACA to 
conserve its limited time and resources until the regulatory framework is improved by the forthcoming new 
law. Indeed, the Agency seems far more future-oriented in this matter, including plans to undertake the 
monitoring of electoral expenditure (and their justified use) as a way of estimating the required amount of 
campaign funding, which would then be compared to the declared amounts in order to assess the veracity 
of the financial statements submitted by political actors.  

2.7 Prevention of Corruption in some Key Public Services 

In this section we examine some of the institutions that contribute to the protection of the public integrity 
system in Serbia. We do not deal here with two institutions that have a major impact on the system, 
namely the Ombudsman and the Commissioner for Free Access to Information of Public Importance and 
Personal Data Protection. Neither do we discuss here the performance of the Public Procurement 
Directorate nor that of the State Audit Institution. The roles, achievements and positive popular 
perceptions of the performance of these institutions have been analysed elsewhere106 by SIGMA.  
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 Ibid, article 18. 
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 {ŜŜ {LDa!Ωǎ нлмм ŀǎǎŜǎǎƳŜƴǘ ǊŜǇƻǊǘ ƻƴ ǘƘŜ ǇǳōƭƛŎ ǎŜǊǾƛŎŜ ŀƴŘ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ƭŜƎŀƭ ŦǊŀƳŜǿƻǊƪ ƻŦ {ŜǊōƛŀ ŀǎ ǿŜƭƭ ŀǎ its 
assessment reports on External Audit and the Public Procurement System.  
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2.7.1 Judges and Prosecutors  

The independence of judges and prosecutors has been one of the main burning issues in Serbia in recent 
years due to the process of re-election (or re-appointment) of all judges and prosecutors, which was 
finalised in December 2009107, in application of the Law on the Implementation of the Constitution. The key 
issue in this controversial process was the non-establishment of objective criteria for re-election. The Law 
on Judges set the general criteria for the election of judges, such as professional skills, qualifications and 
άǿƻǊǘƘƛƴŜǎǎέΦ ¢ƘŜǎŜ ŎǊƛǘŜǊƛŀ ǿŜǊŜ ŦǳǊǘƘŜǊ ŘŜǾŜƭƻǇed by the High Court Council, which passed the Decision 
on Criteria and Measurement of Fulfilment of Criteria of June 2009, which set the criteria for the election of 
judges and presidents of courts108. 

¢ƘŜ IƛƎƘ /ƻǳǊǘ /ƻǳƴŎƛƭΩǎ 5ŜŎƛǎƛƻƴ ƻƴ ŎǊƛǘŜǊƛŀ ŦƻǊ ǘƘŜ Ŝlection of judges and prosecutors was overall 
positively assessed by the Venice Commission, but with some important reservations. The Commission 
issued its Opinion No. 528/2009 regarding the draft of the criteria and standards for the election of judges, 
concluding that the draft criteria were in line with European standards (recommendations of the Council of 
Europe and good practices identified in EU Member States) and were forward-looking as they defined a 
precise framework for the skills required of the various categories of judges. However, reservations were 
raised with respect to the manner in which the various skills were to be evaluated and balanced against one 
another. The Venice Commission pointed out that the time frame in which the implementation of the 
re-appointment procedure was to take place was very short. The Commission further pointed out that, 
given the exceptional nature of the re-appointment procedure, every currently serving judge who held 
permanent tenure (whether or not they had applied for re-election) should only have his/her tenure 
terminated by a justified decision, which could be appealed to a court of law. An appeal before the 
Constitutional Court, however, should be made in accordance with article 82 of the Law on the 
Constitutional Court. In addition, it should be ensured that this appeal was an effective one, i.e. allowing 
the Constitutional Court to deal with the facts of each case. 

The re-election process was carried out in a non-transparent manner. On 17 December 2009, the process of 
re-election of all judges and prosecutors was finalised, and the tenure of office of approximately 27% of 
judges and 30% of prosecutors was terminated, without adequate justification. The judges whose tenure 
was terminated did not receive an individual decision on termination of office, but only a collective list with 
the names of all of the judges who had not been re-elected. The justification of the decision was provided 
in the form of a standardised notice, signaling a lack of professional skillǎΣ ǉǳŀƭƛŦƛŎŀǘƛƻƴǎ ŀƴŘ άǿƻǊǘƘƛƴŜǎǎέ 
for election. In addition, no legal remedy against the decision was indicated.  

Due to the opaqueness of the re-election procedure and inadequate justification for termination of office 
of non-elected judges, the way in which the prescribed criteria were implemented in each individual case 
remained unclear. This issue was also raised by representatives of the European Association of Judges and 
Prosecutors for Democracy and Freedom (MEDEL), who visited Belgrade in early February 2010. They 
expressed their deep concern about the process of re-election of judges and prosecutors, especially due to 
the fact that the decisions of the High Judicial Council and the High Prosecutorial Council did not contain 
individual justifications for the termination of office of the concerned judges and prosecutors. As a result of 
the pressure applied by MEDEL, the High Judicial Council agreed to provide judges and prosecutors with 
access to the data on which it had based its decisions. 

Suspicion was further raised as to whether additional criteria, such as personal files kept by the security 
services, had been used in the re-election process. The Minister of Justice on one occasion stated to the 
media that the High Judicial Council had obtained and used the data provided by the Ministry of Internal 
Affairs and the Security Information Agency (BIA) during the (re)election process. The minister later denied 
this statement as an incorrect interpretation of her words, but this incident stirred a hot debate on the 
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 Prior to the process of re-election, there were 3149 judges in office, of whom 770 were misdemeanour judges. The High 
Court Council passed a Decision on the number of judges on 1 June 2009 (Official Gazette of the Republic of Serbia, nos. 
43/09 and 91/09), and the overall number of judges was reduced to 2453, of whom 615 were misdemeanour judges.  
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 ¢ƘŜ IƛƎƘ /ƻǳǊǘ /ƻǳƴŎƛƭΩǎ Decision on Criteria and Measurement of Fulfilment of Criteria, which set the criteria for the 

election of judges and presidents of courts, was adopted in June 2009 (Official Gazette of the Republic of Serbia, no. 49/09). 
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ŎǊƛǘŜǊƛŀ ǳǎŜŘ ŦƻǊ ƧǳŘƎŜǎΩ ǊŜŜƭŜŎǘƛƻƴΦ ¢ƘŜ hƳōǳŘǎƳŀƴ ŀƴŘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊ ŦƻǊ CǊŜŜ !ŎŎŜǎǎ ǘƻ LƴŦƻǊƳŀǘƛƻƴ 
also reacted to this situation and carried out an investigation of the re-election process through an 
examination of the correspondence of the High Judicial Council, the minutes of its sessions, and its 
personnel files. They concluded that there was no proof to substantiate the claims that BIA had been 
involved in the re-election process, but suspicions nevertheless remained concerning the involvement of 
the security services in the re-election process.  

Non-elected judges have at their disposal only one legal remedy ς constitutional appeal guaranteed by 
article 170 of the Constitution and by article 82 of the Law on the Constitutional Court. A constitutional 
appeal is filed against an individual act or action of a state body or organisation entrusted with public 
powers that violates or denies human or minority rights and freedoms guaranteed by the Constitution if all 
other existing legal remedies have been exhausted or if no other remedies or the right to judicial protection 
are provided by the law. Almost all of the judges whose tenure was terminated filed constitutional appeals 
to the Constitutional Court. After receiving these appeals, the Constitutional Court requested the High 
Judicial Council and the High Prosecutors Council to submit individual explanations as to why the tenure of 
office had been terminated to each non-elected judge and prosecutor in order to be able to proceed with 
the appeals. On 12 March 2010, both Councils announced that they had submitted to the Constitutional 
Court an explanation of the reasons why a large number of judges and prosecutors had remained without 
ǿƻǊƪΦ ¢ƘŜ /ƻƴǎǘƛǘǳǘƛƻƴŀƭ /ƻǳǊǘΩǎ ŜŦŦŜŎǘƛǾŜƴŜǎǎ ƛƴ ŘŜŀƭƛƴƎ with the appeals of the judges and prosecutors has 
ōŜŜƴ ŘƛǎŀǇǇƻƛƴǘƛƴƎΦ .ȅ CŜōǊǳŀǊȅ нлммΣ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴŀƭ /ƻǳǊǘ ƘŀŘ ŘŜŎƛŘŜŘ ƻƴ ƻƴƭȅ ǘǿƻ ƧǳŘƎŜǎΩ ŀǇǇŜŀƭǎ109. 
The Court upheld the appeals of two judges and instructed the High Judicial Council of its decisions in these 
two cases.  

¢ƘŜ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΩǎ нлмл tǊƻƎǊŜǎǎ wŜǇƻǊǘ ƛƴŘƛŎŀǘŜŘ ǘƘŀǘ {ŜǊōƛŀ ƘŀŘ ƳŀŘŜ ƭƛǘǘƭŜ ǇǊƻƎǊŜǎǎ ǘƻǿŀǊŘǎ 
bringing its judicial system further into line with European standards, which constitutes a key point of the 
European Partnership. The Commission pointed out serious concerns about the way in which recent 
reforms had been implemented, in particular the reappointment of judges and prosecutors110. Following 
ǘƘŜ ŎǊƛǘƛŎŀƭ ǊŜƳŀǊƪǎ ƻŦ ǘƘŜ 9/Ωǎ tǊƻƎǊŜǎǎ wŜǇƻǊǘ ƻƴ ƧǳŘƛŎƛŀƭ ǊŜŦƻǊƳ ƛƴ {ŜǊōƛŀΣ ǘƘŜ Ministry of Justice decided 
to prepare amendments to the judicial law package. These amendments were adopted by the government 
and sent through the fast-track procedure to parliament on 21 December 2010. On 29 December 2010 the 
amendments were adopted by parliament.  

These amendments concern the appointment of the High Judicial Council and the State Prosecutorial 
Council and introduce a new legal remedy to be made available to non-appointed judges/prosecutors. The 
amendments require urgent completion of the appointment of permanent membership of the two Councils 
in order to address concerns on the non-representativeness of the bodies that had conducted the 
re-appointment process. Furthermore, both Councils are to take over from the Constitutional Court the 
review of appeals filed by non-appointed judges. Instead of a constitutional appeal, the amendments 
introduced a new legal remedy (a complaint to the High Judicial Council/ State Prosecutorial Council) that 
will be available to non-appointed judges/prosecutors. The Councils are also given powers to initiate ex 
officio the procedure of re-ŜȄŀƳƛƴƛƴƎ ƧǳŘƎŜǎΩκǇǊƻǎŜŎǳǘƻǊǎΩ ŀǇǇƻƛƴǘƳŜƴǘǎ ƛŦ ǘƘŜȅ ŎƻƴǎƛŘŜǊ ǘƘŀǘ ƛǊǊŜƎǳƭŀǊƛǘƛŜǎ 
occurred in the re-ŀǇǇƻƛƴǘƳŜƴǘ ǇǊƻŎŜǎǎΦ ¢ƘŜ /ƻǳƴŎƛƭǎΩ ƴŜǿ ŘŜŎƛǎƛƻƴǎ ǿƛƭƭ ōŜ ƛǊǊŜǾƻŎŀōƭŜΦ 
JudƎŜǎκǇǊƻǎŜŎǳǘƻǊǎ ǿƘƻ ŀǊŜ ƴƻǘ ǎŀǘƛǎŦƛŜŘ ǿƛǘƘ ǘƘŜ /ƻǳƴŎƛƭǎΩ ŘŜŎƛǎƛƻƴ ǿƛƭƭ ǎǘƛƭƭ ƘŀǾŜ ǘƘŜ ǊƛƎƘǘ ǘƻ ŀǇǇŜŀƭ ǘƻ ǘƘŜ 
Constitutional Court.  

The Associations of Judges and Prosecutors have harshly criticised these amendments for several reasons. 
First of all, the amendments were adopted without any public debate and, as in previous years, during 
holidays just before the New Year. Secondly, the associations have challenged the constitutionality of the 
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 In the first case, on 28 May 2010 a constitutional appeal filed by Judge Zoran Saveljic from Nis was upheld. The High Judicial 
Council was requested to reconsider, within 30 days of receipt of this decision, the application of the complainant for the 
vacancy in the Court of Appeals in Nis and in the Higher Court in Nis. In the second case, on 21 December 2010 the 
complaint by Milena Tasic from Jagodina was upheld, and the initial decision of the High Judicial Council was quashed. The 
High Judicial Council was again ordered to reconsider, within 30 days of receipt of this decision, the application of the 
complainant. 
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amendments in terms of their interference with cases already lodged with the Constitutional Court, as a 
constitutionally guaranteed legal remedy filed with the Constitutional Court is transformed into a complaint 
to a judicial administrative body. Thirdly, the associations object that non-appointed judges, whose status 
has still not been decided upon (as their appeals are under consideration), will not be able to participate in 
the voting for the appointment of the permanent membership of the High Judicial Council and State 
Prosecutorial Council, which will adversely affect the representativeness of these bodies. In the view of the 
Associations of Judges and Prosecutors, these flaws should be rectified by revising the Law on Judges, the 
Law on the High Judicial Council, and secondary legislation issued by the High Judicial Council, in 
accordance with the decision of the Constitutional Court of 25 March 2010111.  

These legal amendments have stirred a wider public debate regarding their constitutionality and legality. 
More than 30 prominent Serbian law experts (mostly university professors in constitutional law and legal 
theory) signed and published an open appeal to the public in which they emphasised that the 2010 
amendments to the judicial law package jeopardised the very concept of the rule of law and the legal 
system in Serbia and that they violated the provisions of the Serbian Constitution. On 19 January 2011 the 
appeal was forwarded to the highest Serbian officials. In January 2011 the process of appointment of the 
permanent composition of the High Judicial Council and of the State Prosecutorial Council was initiated. 
There are concerns, however, that this process will also be conducted under (political) pressure, especially 
due to the atmosphere of uncertainty instilled by the re-appointment process.  

In summary, the reappointment process has been exceedingly complicated, with conflicting legal opinions 
on both substantive and procedural issues, and to which another layer of legislation, interpretation, and 
challenges was added at the end of 2010. The hasty and closed manner in which the new legal 
amendments were passed did not reverse the impression that the authorities were trying to conceal 
something that would not stand up to public scrutiny. Many (mostly national) observers see in the process 
a conspiracy to control the judiciary; others (mostly international) view it as a blunder ς albeit a major 
one ς based on a combination of high ambitions, low capacity and excessive arrogance.  

! ƳƻǊŜ ŦŀǾƻǳǊŀōƭŜ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ǾƛŜǿǎ ǘƘŜ ǇǊƻŎŜǎǎ ŀǎ ŀƴ ŀǘǘŜƳǇǘ ǘƻ ŘŜŀƭ ǿƛǘƘ ǘƘŜ aƛƭƻǑŜǾƛŏ ƭŜƎŀŎȅ ŀƴŘ ƛƴ 
ǇŀǊǘƛŎǳƭŀǊ ǿƛǘƘ aƛƭƻǑŜǾƛŏ-appointed judges. Another proposes that the objective was to improve the 
efficiency and update a 60-ȅŜŀǊ ƻƭŘ ǎǘǊǳŎǘǳǊŜΣ ǿƛǘƘ ǘƘŜ ǇǊƻōƭŜƳ ƻǊƛƎƛƴŀǘƛƴƎ ǿƛǘƘ ǘƘŜ aƛƴƛǎǘǊȅ ƻŦ WǳǎǘƛŎŜΩǎ 
erroneous in-house calculation of the optimal number of courts and judges112. The reappointment 
procedure fiasco itself has been attributed to an excessively short period of time, which was insufficient for 
the development of clear criteria and procedures or for an adequate review of candidates. As noted 
elsewhere, the actual decision-making process was also blemished by allegations of the illegal use of 
security service files on candidates as well as by favouritism and nepotism. At the end of the day, however, 
the truth about intentions is irrelevant. What is relevant is the way in which the problem will be resolved.  

The Serbian authorities have proposed a review of the reappointment decisions, which would include the 
following elements: 1) complete transparency; 2) monitoring by the EC, OSCE and US Embassy in Belgrade; 
оύ ƴŜǿ ǊǳƭŜǎ ŦƻǊ ǘƘŜ ŜǾŀƭǳŀǘƛƻƴ ƻŦ ŎŀƴŘƛŘŀǘŜǎΤ ŀƴŘ пύ ǇǳōƭƛŎŀǘƛƻƴ ƻŦ ŀ ŎƻƳǇŀǊƛǎƻƴ ƻŦ ŎŀƴŘƛŘŀǘŜǎΩ 
qualifications. Such a review would be carried out according to a daily plan of activities, to be finalised in 
September 2011. However, the constitutionality of this proposal can also be questioned.  
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 In its Decision No. VIII U 102/2010, in which it upheld the appeal of the non-appointed judge Zoran Saveljic, the 
/ƻƴǎǘƛǘǳǘƛƻƴŀƭ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ άǘƘŜ ƧǳŘƛŎƛŀƭ ǘŜƴǳǊŜ ƻŦ ƧǳŘƎŜǎ ǿƘƻ ǿŜǊŜ ƴƻǘ ŀǇpointed to permanent judicial office (following 
a Decision of the High Judicial Council on the election of judges to permanent judicial office in courts of general and special 
jurisdiction, Official Gazette of the Republic of Serbia, no. 106/09) shall be terminated on the date of assumption of office of 
the newly-elected judges (article 101, paragraph 1, of the Law on Judges), based on an individual, substantiated decision of 
the High Judicial Council which, inter alia, shall contain individualised reasons for not appointing a certain person, and 
which are founded on the requirements for the appointment of judges, prescribed by the provision of article 45 of the Law 
on Judges and more precisely defined by the Decision of the High Judicial Council on the criteria and standards for assessing 
ƎŜƴŜǊŀƭ ǉǳŀƭƛŦƛŎŀǘƛƻƴΣ ǎǇŜŎƛŦƛŎ ƪƴƻǿƭŜŘƎŜ ŀƴŘ ŦƛǘƴŜǎǎ ŦƻǊ ŀǇǇƻƛƴǘƳŜƴǘ ŀǎ ŀ ƧǳŘƎŜ ƻǊ ǇǊŜǎƛŘŜƴǘ ƻŦ ŀ ŎƻǳǊǘΦέ όOfficial Gazette of 
the Republic of Serbia, no. 49/09). 
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 It may be noted that the decision to integrate misdemeanour judges into the judiciary has also been greeted with 

ŘƛǎŀǇǇǊƻǾŀƭ ōȅ ŀ ŎƻƴǎƛŘŜǊŀōƭŜ ƴǳƳōŜǊ ƻŦ άŎǳǎǘƻƳŀǊȅέ ƧǳŘƎŜǎΣ ǿƘƻ ǾƛŜǿ ƳƛǎŘŜƳŜŀƴƻǳǊ ƧǳŘƎŜǎ ŀǎ ƛƴŦŜǊƛƻǊ ŀƴŘ ŀǎ ƻōŜŘƛŜƴǘ 
to the executive due to the manner in which they have traditionally been appointed.  
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The issue is so complicated and politically charged at this point that the proposed process ς both the 
concept and actual implementation ς would need to be carefully reviewed and sanctioned by highly 
respected, independent (i.e. international) legal experts in order to be accepted domestically. The 
involvement of the international community is highly recommended in order to help Serbia over this 
colossal hurdle, and it needs to exert all of its influence to put into effect a legally-sound resolution of the 
problem. Failure to resolve the problem would otherwise entail serious negative consequences for the 
judiciary in Serbia, which would impact not only on the fight against corruption but also on a broader range 
of democratic processes.  

The conclusion is that the prestige and worthiness of the High Judicial Council and the State Prosecutorial 
Council, as well as the Ministry of Justice, have been severely diminished as a consequence of the 
questionable way in which the reforms of 2009-2010 were designed and executed. The process of dismissal 
of judges and prosecutors and their subsequent reappointment was far from any standard practice of 
democratic countries in the EU. In addition, the whole process has been highly detrimental to the capacity 
and credibility of those bodies in requiring professional standards, including accountability, from judges and 
prosecutors. As a consequence, the integrity and professionalism of the judiciary and prosecutorial services 
are likely to suffer for a long time, and in the short term this situation constitutes a major obstacle to 
{ŜǊōƛŀΩǎ ŀƳōƛǘƛƻƴ ǘƻ ŀǘǘŀƛƴ 9¦ ƳŜƳōŜǊǎƘƛǇΦ 

2.7.2 Police 

The prevention of corruption in enforcement bodies, such as the police and customs and tax 
administrations, has focused on the strengthening of their internal control units. Law enforcement 
authorities have demonstrated a high level of commitment to fighting corruption within their ranks, which 
has led to the arrests of several suspects charged with corruption in office. A strengthening of co-operation 
between the sector of International Control in the Ministry of Interior and International Control in the 
Customs Administration has occurred, which resulted in December 2009 in the arrest of 13 police officers 
and 6 customs officers for having taken bribes. In 2009 alone, the Customs Administration filed 55 requests 
to initiate misdemeanour proceedings against 65 employees. As a result, the Customs Administration 
terminated the employment of nine employees and imposed 29 fine penalties. Less obvious results in 
fighting corruption were obtained in the Tax Administration. 

The status of police officers is unsatisfactory. Salaries are generally low, and this situation is seen as one of 
the reasons for corruption. Increasing police salaries was one of the measures foreseen by the sectoral 
anti-corruption action plan, but no increases have been implemented. A salary increase for the 
newly-formed specialised units dealing with organised crime was considered back in 2002 ς at the same 
time when such increases were instituted for the specialised judiciary units ς but this increase did not take 
place. In fact, the police were on strike over this very issue during February 2011. It is not surprising that 
the turnover/attrition of staff is considerable, particularly of individuals with some level of expertise, which 
seriously undermines the efficacy of the service. Recruitment into the police is opaque and is carried out 
without open and fair competition. This lack of transparency also concerns the promotion of police officers.  

A code of police ethics has been in existence since 2003, and Internal Control (in the Ministry of Interior ς 
MoI) appears to be quite extensively developed. Internal control departments are situated at the central 
ƭŜǾŜƭ ƛƴ .ŜƭƎǊŀŘŜ ŀƴŘ ƛƴ ŦƻǳǊ ǊŜƎƛƻƴŀƭ ŎŜƴǘǊŜǎ ƛƴ .ŜƭƎǊŀŘŜΣ YǊŀƎǳƧŜǾŀŎΣ bƛǑ ŀƴŘ bƻǾƛ {ŀŘΤ ǘƘŜǎŜ ŘŜǇŀǊǘƳŜƴǘǎ 
contain three units, for a total staff of 75, organised as follows: a) operational unit that conducts 
investigations, including the use of special investigative techniques (SIMS); b) unit for preventive measures 
and for receiving/handling complaints; and c) unit for logistical support and analysis. Internal control 
ƻŦŦƛŎŜǊǎ ƘŀǾŜ ǘƘŜ ǎŀƳŜ ǎǘŀǘǳǎ ŀǎ άƻǊŘƛƴŀǊȅέ ǇƻƭƛŎŜ ƛƴǾŜǎǘƛƎŀǘƻǊǎΣ ōǳǘ ǘƘŜȅ ƘŀǾŜ ŀŘŘƛǘƛƻƴŀƭ ŀǳǘƘƻǊƛǘȅΥ ǘƘŜȅ 
can interview officers and request information, and all police officers are required to comply with their 
demands. They are authorised to file criminal charges and to propose the initiation of disciplinary 
proceedings, as well as to make broader policy proposals aimed at improving procedures and promoting 
professionalism. Disciplinary procedures are initiated by police supervisors, either ex officio or based on a 
report/complaint. In 2010 Internal Control proposed a total of 406 disciplinary measures (of the 
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45,000 total staff of the Ministry of Interior, approximately 30,000 are operative police officers). The 
proposed measures have for the most part concerned traffic police and MoI administrative staff.  

2.7.3 Customs Administration 

The Customs Administration has undergone a significant transformation since the introduction of new 
leadership in mid-2007, at a time when 2.5% of its employees were in prison. Initial measures included 
60 staff changes over a period of four months, including six assistant directors and 13 directors of customs 
offices. Over the last four years, the Customs Administration has reported a total of 312 disciplinary 
procedures, 41 dismissals, and 210 fines imposed, along with 103 criminal proceedings initiated against its 
employees.  

The Customs Administration has a number of preventive mechanisms in place and additional mechanisms 
are in the process of elaboration in co-operation with the World Customs Organisation and, more recently, 
the Anti-Corruption Agency. These measures include the following: 1) Code of conduct: Customs officers 
are subject to the 2008 Public Administration Code of Conduct that applies to all state employees. In 
addition, a specific code of conduct for customs officers has existed since 2003. A new code was elaborated 
recently in accordance with the standards of the World Customs Organisation, and it was submitted to the 
Ministry of Finance for approval, but it has been put on hold pending the adoption of a forthcoming revised 
Law on the Customs Administration. 2) Staff rotation: While no specific policy on staff rotation exists, it is 
nevertheless a common practice, which is undertaken not only to reduce the risk of corrupt relationships 
forming in the field, as well as other risks to security, but also to cope with seasonal changes in workloads, 
etc. 3) Complaints hotline: A hotline has been set up for citizens wishing to register complaints concerning 
the work of customs officers. 4) Communication with other state bodies: The Customs Administration has 
also reported productive co-operation with law enforcement bodies, particularly the police, and daily 
communication with the Anti-Corruption Agency and other institutions that provide information on 
suspected corruption. 5) Risk-mapping: The Customs Administration is already in the process of learning to 
identify corruption risks in its operations assisted by the World Customs Organisation. 6) Integrity plans: 
Together with the Anti-Corruption Agency, the Customs Administration will be one of the first state 
institutions to elaborate an integrity plan, ahead of the schedule set by the ACA. 7) Education of 
employees: A pilot project of continuing education courses is underway and is intended to improve 
performance and raise awareness of control mechanisms.  

The Customs Administration also has an Internal Control unit that is responsible for investigations of 
suspected corruption or other violations. Supervisors are obliged to both monitor their subordinates and 
report to Internal Control any suspicions.  

2.7.4 Tax Administration 

Over the past several years, the majority of the reform efforts of the Tax Administration have focused on 
more effective collection of tax revenues through improved communication, simplified procedures, and 
other assistance to citizens in meeting their obligations.  

hƴŜ ŀŎŎƻƳǇƭƛǎƘƳŜƴǘ ƛƴ ǘƘƛǎ ŀǊŜŀ Ƙŀǎ ōŜŜƴ ǘƘŜ ŜǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ ŀ ǎƛƴƎƭŜ ǳƴƛŦƛŜŘ ǊŜƎƛǎǘǊȅ ƻŦ {ŜǊōƛŀΩǎ пΦт 
million taxpayers, which allows e-communication and therefore, along with other benefits, reduces 
opportunities for corruption that are inherent in person-to-person interaction between citizens and 
officials. A related major change is foreseen as from October 2011, as after that date the Tax 
Administration will only accept electronic tax returns. It is estimated that some 70% of the population has 
access to the Internet (and businesses nearly 100%), and free Internet access points will be set up in post 
offices and Ministry of Interior premises for individuals who otherwise do not have access. Nevertheless, 
according to the Serbian Chamber of Commerce, taxpayers find tax procedures and the tax system in 
general to be cumbersome and full of legal uncertainty, and this attitude constitutes a source of corrupt, 
tax-related deals. 

A key challenge for the Tax Administration is the enforcement of the obligation of employers to register 
workers and pay social contributions. ¢Ƙƛǎ ǇƘŜƴƻƳŜƴƻƴ ƛǎ ŀ ǊŜŦƭŜŎǘƛƻƴ ƻŦ {ŜǊōƛŀΩǎ ŎƻƴǎƛŘŜǊŀōƭŜ ƎǊŜȅ 
economy and, in addition to reducing state revenue, it has a further negative consequence of depriving 
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workers of pension and other social benefits. Difficulties in qualifying for these benefits due to poor records 
and to the avoidance by employers to pay social contributions are among the most common citizen 
complaints recorded by the Ombudsman. In response, the Tax Administration has instituted more in-depth 
control of enterprises through inspections. It has a special centre for large taxpayers (those with annual tax 
payments above 500,000 EUR, of whom there are 410 in total), but the real challenge is in the control by 
the 750 existing tax inspectors of the 117,000 enterprises obligated to pay VAT.  

Investigations of suspected violations are conducted by the tax police, which have the same investigative 
mandate as the regular police, but without access to SIMs or the power of arrest. In these matters, the tax 
police maintain good co-operation with the regular police. The work of these bodies in 2010 resulted in 
2,016 criminal charges for tax evasion, for a total value of 16 billion RSD. While precise statistics were not 
made available, the Tax Administration had the impression that the majority of these charges had been 
prosecuted, with perhaps only 5% rejected. A lack of expert witnesses to support tax-related indictments is 
seen as a key obstacle in the successful prosecution of tax evasion cases.  

Tax inspectors and tax police constitute a category of state employees that is particularly exposed to 
corruption risks, and their relatively low salaries are seen as a potential risk factor. The Tax Administration 
also identifies major risks in the interaction with small taxpayers.  

The Tax Administration has several instruments in place to prevent and confront corruption within its 
ranks. The Administration has an Internal Control unit. It has also launched a telephone hotline through 
ǿƘƛŎƘ ŎƻƳǇƭŀƛƴǘǎ ŀǊŜ ǘǊŀŎƪŜŘΣ ƛƴŎƭǳŘƛƴƎ ǘƘƻǎŜ ŎƻƴŎŜǊƴƛƴƎ ǘƘŜ !ŘƳƛƴƛǎǘǊŀǘƛƻƴΩǎ ŜƳǇƭƻȅŜŜǎΦ Anonymous 
reports are also taken into consideration. An additional anticipated measure is the elaboration of an 
integrity plan, foreseen in 2011. Furthermore, all Tax Administration employees are subject to a code of 
ŎƻƴŘǳŎǘΣ ŀƴŘ ǇǊƻǾƛǎƛƻƴǎ ƻƴ ŎƻƴŦƭƛŎǘ ƻŦ ƛƴǘŜǊŜǎǘ ŀǊŜ ŘŜŦƛƴŜŘ ƛƴ ǘƘŜ !ŘƳƛƴƛǎǘǊŀǘƛƻƴΩǎ ƛƴǘŜǊƴŀƭ ǊǳƭŜōƻƻƪΦ While 
not providing comprehensive data on all cases, the Tax Administration reported the dismissal of seven 
employees in 2010 and ten employees in 2009 for irregularities in carrying out their duties.  

It may be noted that the advisory Anti-Corruption Council alleges that the Tax Administration had been 
complicit in perpetrating some high-level corruption schemes, for instance by deliberately failing to record 
full tax liabilities. This accusation seems to apply in particular to state-owned enterprises subject to 
privatisation deals, where the new owners were not to be made liable for the entire debt. More 
information and evidence would be required in order to substantiate this claim.  

2.7.5 Health, Education and Local Self-Governments 

In spite of the fact that the perception of corruption in public services, especially in the health sector, is 
very high, no specific measures have been taken to prevent corruption in the health and education sectors. 
It was encouraging, however, that the Minister of Health announced at the end of 2009 that the key 
objective of the ministry in 2010 would be the reduction of corruption and that citizens would therefore be 
called upon to actively co-operate in the suppression of corruption by reporting corruption and bribery 
cases to the ministry. HowŜǾŜǊΣ ǘƘŜ ŎƛǘƛȊŜƴǎΩ ǊŜǎǇƻƴǎŜ Ƙŀǎ ǎǘƛƭƭ ƴƻǘ ōŜŜƴ ǎŀǘƛǎŦŀŎǘƻǊȅΣ ŀǎ ǇŜƻǇƭŜ ŦŜŀǊ ǘƘŀǘ 
reporting might jeopardise their situation if/when they are in need of health services. So far, experience in 
the reporting of corruption in the health care sector has not been positive, as very rarely are bribery cases 
adequately processed by the police and the judiciary. 

Nevertheless, one of the most important cases of corruption uncovered in 2010 was related to the health 
care sector. On 4 November 2010, five doctors and two representatives of a pharmaceutical company were 
arrested in Belgrade. The suspects were accused of having given and received bribes. Arrests were also 
carried out in the towns of Kragujevac, Nis and Sremska Kamenica. Doctors were detained on suspicion that 
they had demanded bribes worth more than 2 million RSD from the Merck pharmaceutical company in 
exchange for increasing the prescription of its Erbitux cancer medication in 2008 and 2009.  

An important improvement has been made, however, in strengthening the general conflict-of-interest 
ŦǊŀƳŜǿƻǊƪ ōȅ ōǊƻŀŘŜƴƛƴƎ ǘƘŜ ǘŜǊƳ άǇǳōƭƛŎ ƻŦŦƛŎƛŀƭέ ƛƴ ƭƛƴŜ ǿƛǘƘ ŀ Dw9/h ǊŜŎƻƳƳŜƴŘŀǘƛƻƴΣ ŀǎ ƳŜƴǘƛƻƴŜŘ 
above. The concept of public official under the Law on the Anti-/ƻǊǊǳǇǘƛƻƴ !ƎŜƴŎȅ ŎƻǾŜǊǎ άŀƴȅ ǇŜǊǎƻƴ 
elected, appointed or nominated to the bodies of the Republic of Serbia, autonomous province, local 
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self-government unit, bodies of public enterprises, institutions and other organisations established by the 
RS, autonomous province, local self-government unit and other person elected by the National 
Assemblyέ113.  

Therefore, for the first time local government officials, directors of hospitals and public centres, directors of 
schools, and deans of university faculties, etc. are considered to be public officials and will not be able to 
hold two public offices concurrently. All of these officials will be obliged to report their property status to 
the Anti-Corruption Agency. This change represents an important improvement in comparison with the 
preceding legal framework provided in the Law on the Prevention of Conflicts of Interest in the Discharge of 
Public Office, which excluded a number of public officials from its application, such as officials appointed to 
organs of institutions and other organisations established by the Republic of Serbia, the autonomous 
province, municipalities, towns and the City of Belgrade, as well as to public services such as health and 
education authorities.  

Lǘ ƛǎ ǎǘƛƭƭ ŘƛŦŦƛŎǳƭǘ ǘƻ ŘŜǘŜǊƳƛƴŜ ǘƘŜ ŜȄŀŎǘ ƴǳƳōŜǊ ƻŦ άǇǳōƭƛŎ ƻŦŦƛŎƛŀƭǎέ ƛƴ {ŜǊōƛŀ ŀŎŎƻǊŘƛƴƎ ǘo the new 
definition of the Law on the Anti-Corruption Agency, but it has been estimated that this number is 
approximately 18 000. The ACA has indicated that the vast majority of public officials complied with their 
legal obligation related to asset declaration in 2010. As a way of comparison, the average number of asset 
declarations reported in previous years to the Republican Committee for Resolution of Conflict of Interest 
was approximately 6 000, which was also conditioned by the much narrower concept oŦ άǇǳōƭƛŎ ƻŦŦƛŎƛŀƭέ 
that had been used.  

3. Criminalisation of Corruption and Law Enforcement 

3.1 Criminal Law 

Regarding the criminalisation of corruption, the assessment concludes that the criminal law of Serbia 
complies, overall, with the standards of the Council of Europe Criminal Law Convention on Corruption. 
Nevertheless, GRECO has called on Serbia to address a few limited deficiencies regarding, in particular, the 
legal framework applicable to the bribery of foreign jurors and arbitrators, as well as the possibilities of 
prosecuting corruption abroad114. GRECO has concluded that Serbia also needs to be more proactive in 
detecting, investigating and prosecuting corruption cases, especially high-level corruption cases in the 
public sector. The authorities also need to remain alert to related problems, other than traditional bribery, 
such as trading in influence and corruption in the private sector115.  

!ǎ ƛƴ Ƴŀƴȅ 9¦ aŜƳōŜǊ {ǘŀǘŜǎΣ άŎƻǊǊǳǇǘƛƻƴέ ŀǎ ǎǳŎƘ ŘƻŜǎ ƴƻǘ ŜȄƛǎǘ ƛƴ {ŜǊōƛŀƴ ƭŜƎƛǎƭŀǘƛƻƴ ŀǎ ŀ ŎǊƛƳƛƴŀƭ 
offence, but a number of corruption-related offences do exist, in line with international legal instruments. 
The most relevant corruption-related charges are provided for in the Criminal Code, such as: accepting a 
bribe (article 254), offering a bribe (article 255), illegal mediation/trading in influence (article 253) and 
misuse of official power (article 242). In 2008 the Council of Europe transmitted to the Ministry of Justice 
an expert opinion on the Criminal Code and the Criminal Procedure Code concerning the level of 
compliance of corruption-related offences with international standards in the fight against corruption. The 
ŜȄǇŜǊǘǎ ǿŜǊŜ ƻŦ ǘƘŜ ƻǇƛƴƛƻƴ ǘƘŀǘ ǘƘŜ /ǊƛƳƛƴŀƭ /ƻŘŜ ǿŀǎ ƛƴ ƭƛƴŜ ǿƛǘƘ ǘƘŜ /ƻǳƴŎƛƭ ƻŦ 9ǳǊƻǇŜΩǎ /ǊƛƳƛƴŀƭ [ŀǿ 
/ƻƴǾŜƴǘƛƻƴ ŀƎŀƛƴǎǘ /ƻǊǊǳǇǘƛƻƴ ŀƴŘ ǿƛǘƘ h9/5Ωǎ /ƻƴǾŜƴǘƛƻƴ ƻƴ .ǊƛōƛƴƎ CƻǊŜƛƎƴ hŦŦƛŎƛŀƭǎΦ  

In 2009 amendments to the Criminal Procedure Code (CPC)116 were passed, whereby corruption-related 
ƻŦŦŜƴŎŜǎ ǿŜǊŜ ǇƭŀŎŜŘ ǳƴŘŜǊ ŀ ǎŜǇŀǊŀǘŜ ŎƘŀǇǘŜǊΣ ά{ǇŜŎƛŀƭ tǊƻǾƛǎƛƻƴǎ ƻƴ ǘƘŜ /ǊƛƳƛƴŀƭ hŦŦŜƴŎŜǎ ƻŦ hǊƎŀƴƛǎŜŘ 

                                                      
113

 Law on the Anti-Corruption Agency, article 2. 
114

 Dw9/h όнлмлύΣ ά9Ǿŀƭǳŀǘƛƻƴ wŜǇƻǊǘ ƻƴ ǘƘŜ wŜǇǳōƭƛŎ ƻŦ {ŜǊōƛŀ LƴŎǊƛƳƛƴŀǘƛƻƴǎέ ό9¢{ мто ŀƴŘ мфмΣ Dt/ нύΣ ŀŘƻǇǘŜŘ ōȅ Dw9/hΣ 
Strasbourg, 27 September ς 1 October 2010, available at: 
http://www.coe.int/t/dghl/monitoring/greco/evaluations/round3/GrecoEval3(2010)3_Serbia_One_EN.pdf 

115
 Ibid. 

116
 Amendments to the Criminal Procedure Code, adopted on 31 August 2009, Official Gazette of the Republic of Serbia, no. 

72/09. 

http://conventions.coe.int/Treaty/Commun/ListeTraites.asp?MA=999&TI=criminal+law+convention+on+corruption&LO=999&AO=&AV=&CM=2&CL=ENG
http://www.coe.int/t/dghl/monitoring/greco/evaluations/round3/GrecoEval3(2010)3_Serbia_One_EN.pdf
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/ǊƛƳŜέΦ ¢ƘŜǎŜ ǎǇŜŎƛŀƭ ǇǊƻǾƛǎƛƻƴǎ ǊŜǉǳƛǊŜ ƳƻǊŜ ǳǊƎŜƴǘ ŀƴŘ ŎƻƴŦƛŘŜƴǘƛŀƭ ǇǊƻŎŜŘǳǊŜǎ ǘƻ ōŜ ǳƴŘŜǊǘŀƪŜƴ ŦƻǊ 
investigating such criminal offences, and they provide the competent authorities with the powers to use a 
number of special investigative techniques and measures, such as: a) surveillance and recording of 
telephone calls and other conversations or communication (article 504g-504h of the CPC); b) rendering 
simulated business services and simulated legal services (article 504j ς 504l); c) automated computer 
search of personal and other data and related information (article 504n); d) undercover investigator (article 
504o-504q); and e) co-operative repentant witness (article 504r ς 504w). 

These amendments were made, inter alia, in order to comply with the GRECO recommendation that 
requires the adoption of legislative and other measures to establish an efficient system of special 
investigative techniques and to provide the competent agencies with appropriate means and training in 
order to ensure that the system of special investigative techniques works efficiently in practice.  

In addition to the legal measures mentioned above, in 2009 the Ministry of Interior conducted training of 
more than 100 police officers at all levels on the application of special investigative techniques. The 
ŎŀǇŀŎƛǘƛŜǎ ƻŦ ǘƘŜ ƳƛƴƛǎǘǊȅΩǎ {ǇŜŎƛŀƭ LƴǾŜǎǘƛƎŀǘƛǾŜ ¢ŜŎƘƴƛǉǳŜǎ {ŜǊǾƛŎŜ ǿŜǊŜ ŦǳǊǘƘŜǊ ǎǘǊengthened in the area 
of undercover surveillance by establishing, equipping and training regional teams for secret surveillance in 
regional centres.  

3.2 Law Enforcement and Prosecution Bodies 

3.2.1 Specialised Police Division 

Serbia has specialised law enforcement capacities to investigate corruption (as does the Prosecution 
Service). Within the police, this capacity resides with the Organised Crime Department, which has a 
specialised division dealing with organised economic crime, including a unit for financial investigations. This 
division sees itself as being reasonably proficient in financial investigations, but it nevertheless 
acknowledged the need for specialists with an accounting/ bookkeeping/ auditing background due to an 
increase in more technically complex cases, such as procurement-related cases. There is a reluctance to 
engage external experts due to risks in terms of the confidentiality of investigations. The current resources 
are considered to be limited, particularly as the Department often provides assistance to investigators 
outside Belgrade, where capacities are far less developed. A doubling of the number of inspectors is 
anticipated with the new systematisation that is currently being elaborated.  

The division reports very good co-operation with the tax police, especially with regard to money-laundering 
cases, but the situation could improve through technical means, such as networking of electronic databases 
with other relevant services. This networking is planned, but a project has yet to be drafted and financial 
and technical support obtained. Good co-operation with the Anti-Corruption Agency is also noted. Changes 
in the relationship between the police and the prosecutor are foreseen with the institution of 
prosecutor-led investigations in 2011.  

Many observers are quite complimentary of the work of the police in recent years. The police publish 
annual performance statistics, but information on 2010 will not be available before April 2011. The 
available 2009 data, while not entirely presented systematically, reveals some interesting trends: a) In 2009 
there were 3.5 times as many recorded criminal acts of offering or accepting bribes than in the previous 
year (268 in 2009 vs. 77 in 2008); and b) of the 3601 persons reported for corruption, there were 
1,227 enterprise directors, 208 employees of public enterprises, 100 officials from the customs, education, 
health and judicial sectors, 87 police officers, 139 other public officials and 26 bank employees.  

3.2.2 Specialised Prosecution 

There is a Special Prosecutor for Organised Crime and High-level Corruption, who works with a 10-person 
team. High-level corruption refers to criminal acts resulting in a benefit of more than 200 million RSD and 
involving the misuse of office or crimes committed by high-level officials.  

As from 2008, specialised departments for anti-corruption exist at the central level in Belgrade and in four 
ǊŜƎƛƻƴŀƭ ŎŜƴǘǊŜǎΥ .ŜƭƎǊŀŘŜΣ YǊŀƎǳƧŜǾŀŎΣ bƛǑ ŀƴŘ bƻǾƛ {ŀŘΦ The Prosecution Service lacks a well developed 
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system of statistical analysis of its performance, but data is compiled on an annual basis and is usually 
finalised by the end of March for the previous year ς a practice common to most state institutions. Current 
performance data is not made available on the Prosecution Service website, although apparently there 
were efforts to do so in the past, with some data provided for the years 2005-2007.  

tǊƻǎŜŎǳǘƻǊǎΩ ǿƻǊƪƭƻŀŘ ǾŀǊƛŜǎ ŘŜǇŜƴŘƛƴƎ ƻƴ ǘƘŜ ƭƻŎŀǘƛƻƴ ƻŦ ǘƘŜ ǎŜǊǾƛŎŜΣ ǿƛǘƘ ŀ ŘŜǇǳǘȅ ǇǊƻǎŜŎǳǘƻǊ ƛƴ 
Belgrade handling on average approximately 300 cases per year and in the busiest centres (Novi Sad) 400 
cases per year. This situation is currently seen as still manageable, even with a 32% increase in cases noted 
for 2010 due to a restructuring and downsizing of the service (more details on this issue are provided 
below). Despite the increased workload, the previous year was also seen as successful, with the 
Prosecution Service being able to clear (close) a number of cases during 2010 that had been open but had 
not progressed for some 10 years. This particular outcome is seen to reflect an improved co-operation with 
the courts, although the precise number or the type of cases in question was not provided.  

tǊƻǎŜŎǳǘƻǊǎΩ ǎŀƭŀǊƛŜǎ ŀǊŜ ǾƛŜǿŜŘ ŀǎ ǉǳƛǘŜ ǊŜǎǇŜŎǘŀōƭŜ ŦƻǊ {ŜǊōƛŀΦ Remuneration is tied to the position and to 
the number of years of service, as defined in the Law on Judicial Salaries. While a uniformed police officer 
has a starting salary of the equivalent of approximately 300 EUR, the lowest prosecutorial position (deputy 
prosecutor) starts at 800 EUR ς the same salary level as a police commander in Belgrade. The President of 
the State Prosecutors Council receives a salary equivalent to 1,800 EUR, which is higher than that of the 
Prime Minister, who receives 1,000 EUR. Special prosŜŎǳǘƻǊǎΩ ǎŀƭŀǊƛŜǎ ŀǊŜ ŘƻǳōƭŜŘΣ ŀƴŘ ǘƘŜȅ ǊŜŎŜƛǾŜ ƻǘƘŜǊ 
benefits that ordinary prosecutors do not, such as subsidised housing. While the possible threat to special 
prosecutors is recognised, as is the need for some form of incentive/compensation for the high-risk 
circumstances in which they operate, nevertheless there is apparently some feeling among colleagues that 
the perks received by special prosecutors are perhaps a bit excessive.  

Prosecutorial performance is monitored by the immediate Higher Prosecutorial Office. The mechanism for 
ŎŀǊǊȅƛƴƎ ƻǳǘ ǘƘƛǎ ǇŜǊŦƻǊƳŀƴŎŜ ŀǇǇǊŀƛǎŀƭ ƛǎ ǘŜǊƳŜŘ άƛƴǎǘǊǳŎǘƛǾŜ ǊŜǾƛŜǿέ ŀƴŘ ǘȅǇƛŎŀƭƭȅ Ŏƻƴǎƛǎǘǎ ƻŦ ǘǿƻ-three 
days of on-site visits, reviews of data and files, and interviews. The instructive reviews are carried out 
according to an annual plan of control, and while they primarily aim to be instructive, the visits can, and 
have, uncovered problems. No additional details were made available concerning the types of problems 
encountered or the consequences/outcomes.  

Individual performance assessment (Law on Prosecutors, chapter 7, articles 99-102) is carried out annually, 
as a kind of peer-ǊŜǾƛŜǿ ŜȄŜǊŎƛǎŜΣ ōȅ ŀ ƘƛŜǊŀǊŎƘƛŎŀƭƭȅ ǎǳǇŜǊƛƻǊ ǇǊƻǎŜŎǳǘƻǊ ŀƴŘ ǘƘŜ ǇǊƻǎŜŎǳǘƻǊǎΩ ŎƻƭƭŜƎƛǳƳ ŀǘ 
that higher level (a collegium is composed of the prosecutor and all deputies in a given prosecution office). 
The appraisal system is not viewed as particularly effective, with 99% of evaluations inevitably judged 
satisfactory. (It has been remarked that the Serbian Bar Association has stricter criteria, and many persons 
who succeed in becoming prosecutors would not be awarded the status of attorney.) The appraisal system 
ƛǎ ŜȄǇŜŎǘŜŘ ǘƻ ŎƘŀƴƎŜ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ŎǊƛǘŜǊƛŀ ŜƭŀōƻǊŀǘŜŘ ōȅ ǘƘŜ {ǘŀǘŜ tǊƻǎŜŎǳǘƻǊǎΩ /ƻǳƴŎƛƭ όƳƻǊŜ ŘŜǘŀƛƭǎ 
are provided in the next section).  

The process of advancement is similar to the process for first-time appointment, but with higher criteria 
applied. In other words, advancement is not automatic, apart from annual salary increases based on years 
of service.  

Distribution of functions within the service is hierarchical, but prosecutors cannot be moved without their 
own consent. Mobility is low and constitutes a challenge when filling higher-level positions, with many 
qualified candidates simply forgoing advancement if it implies relocation.  

A major transformation of the Prosecution Service is foreseen in 2011, with the shift to prosecutor-led 
investigations planned for the first half of the year. This practice is already in existence in the case of the 
two special prosecutors (for organised crime and war crimes), but experience in this regard is quite limited. 
Some training programmes are in place, but the planned transition time is considered to be too brief and 
insufficient to ensure the necessary level of expertise. Training has been agreed with the OSCE and with the 
US Department of Justice (DOJ), and there is considerable interest in assistance from various other 
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organisations. Nevertheless, the transition will be a challenge, and difficulties ς together with lower 
effectiveness rates ς should be anticipated.  

Some observers are particularly concerned about the planned transformation in light of the institutional 
position of prosecutors, who are not seen as sufficiently independent. There is apprehension that the 
change will not lead to more effective law enforcement outcomes, but quite the opposite: that 
prosecutor-led investigations will be more easily compromised by political pressures. Unfortunately, this 
concern is not unfounded, judging from both past performance and in particular from the recent 
reappointment process of judges and prosecutors.  

The Law on Public Prosecution requires prosecutors to act impartially (article 46) and to comply with the 
Code of Ethics (article 47); forbids them to be members of political parties or to be politically active in any 
other manner (article 49); provides them with functional immunity, unless they commit a crime in the 
execution of their duties (article 51); prohibits them from carrying out other functions or employment 
(article 65); requires them to give notification of potential conflicts of interest (article 66); and invokes 
disciplinary responsibility for the failure to withdraw from a case in which there are reasons to do so (article 
104). Individual prosecutors are subject to specific instructions from a superior in cases where there is 
ǎƻƳŜ Řƻǳōǘ ŀǎ ǘƻ ǘƘŜ ŜŦŦƛŎŀŎȅ ƻŦ ǘƘŜ ǇǊƻǎŜŎǳǘƻǊΩǎ ƘŀƴŘƭƛƴƎ ƻŦ ǘƘŜ ŎŀǎŜ όŀǊǘƛŎƭŜ муύΦ ¢ƘŜ wŜǇǳōƭƛŎ tǳōƭƛŎ 
Prosecutor may issue general instructions to all subordinates in an effort to improve the legality and 
effectiveness of the service (article 18).  

While prosecutors are nominally independent of both executive and legislative powers according to the 
Constitution and the Law on Public Prosecution (article 45), a long-standing tradition of executive influence 
has been noted by many observers and should be more openly acknowledged. The Prosecution Service is 
also still not financially independent, but it is foreseen to become so as from 2012. Unresolved issues 
remain concerning the legal and managerial mechanisms whereby prosecutors may be held accountable for 
their decisions to investigate or to abstain from investigating a case, which is one of the key issues where 
prosecutors have to exercise professional discretion. 

The process of judicial reform, intended to strengthen the integrity and independence of both judges and 
prosecutors, was launched in 2006. The first move in this direction was embedded in the new Constitution 
of 2006, which provided prosecutors with permanent tenure of office. Their position was to be further 
ǎǘǊŜƴƎǘƘŜƴŜŘ ǿƛǘƘ ǘƘŜ ƛƴǘǊƻŘǳŎǘƛƻƴ ƻŦ ǘƘŜ {ǘŀǘŜ tǊƻǎŜŎǳǘƻǊǎΩ /ƻǳƴŎƛƭ ό{t/ύΣ ŎƻƳǇƻǎŜŘ ƻŦ ŀ ƳŀƧƻǊƛǘȅ ƻŦ 
prosecutors, which became the body responsible for the appointment and promotion of prosecutors and 
for any disciplinary action (including dismissal) concerning them. The SPC was given responsibility for 
defining its rules of procedure, criteria for evaluation, disciplinary procedures, code of conduct for 
prosecutors, and a host of other protocols, which have not been completed to date.  

The St/ ǿŀǎ ŀƭǎƻ ƎƛǾŜƴ ǘƘŜ ǘŀǎƪ ƻŦ ŎŀǊǊȅƛƴƎ ƻǳǘ ǘƘŜ ǇǊƻŎŜǎǎ ƻŦ ǇǊƻǎŜŎǳǘƻǊǎΩ ǊŜŀǇǇƻƛƴǘƳŜƴǘΦ To say that this 
process has been deeply flawed (along with the process of reappointment of judges, addressed in detail in 
the following section) would be an understatement (see above). The process has compromised 
prosecutorial independence and integrity to such an extent that it has rendered insignificant all other 
existing or planned integrity-promotion mechanisms. It would not be an exaggeration to assert that the 
judicial and prosecutorial reappointment process is currently the most troubling development in Serbia.  

One part of the problem relates to efforts to improve efficiency by reorganising and downsizing the court 
system. The prosecutorial structure followed the new organisational structure and staffing estimates. There 
ǿŀǎ ƴŜŀǊƭȅ ŀ рл҈ Ŏǳǘ ƛƴ ǘƘŜ ƴǳƳōŜǊ ƻŦ ŎƻǳǊǘǎ ŀƴŘΣ ōȅ ŜȄǘŜƴǎƛƻƴΣ ǇǊƻǎŜŎǳǘƻǊǎΩ ƻŦŦƛŎŜǎ ς along with 
approximately 30% reduction in staff ς resulting in a significant increase in the workload. (It has been noted 
that corrections in the number of staff began to be instituted within months of the initial cuts in order to 
cope with the workload.) The second and more significant part of the problem relates to the process of 
reappointment itself. The process ǿŀǎ ŎŀǊǊƛŜŘ ƻǳǘ ōȅ ǘƘŜ ŦƛǊǎǘ ƳŜƳōŜǊǎ ƻŦ ǘƘŜ {ǘŀǘŜ tǊƻǎŜŎǳǘƻǊǎΩ /ƻǳƴŎƛƭ 
(elected by parliament at the end of March 2009117), but this was done neither transparently nor on the 

                                                      
117

 aŜƳōŜǊǎ ƻŦ ǘƘŜ {ǘŀǘŜ tǊƻǎŜŎǳǘƻǊǎΩ /ƻǳƴŎƛƭ ƛƴŎƭǳŘŜ ǘƘŜ wŜǇǳōƭƛŎ tǳōƭƛŎ tǊƻǎŜŎǳǘƻǊΣ ǘƘŜ aƛƴƛǎǘŜǊ ƻŦ WǳǎǘƛŎŜΣ ŀƴŘ ǘƘŜ 
President of the Parliamentary Committee on Justice and Administration ex officio; six permanently appointed prosecutors 
or deputy prosecutors elected by prosecutors through secret ballot; and two respected and prominent lawyers who have at 
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basis of clear criteria, with the result that the Council was unable to provide an explanation or justification 
for the way in which decisions were made. Additional allegations of favouritism and the illegal use of 
security service data have also been raised, but these assertions cannot be substantiated and even without 
them the process was deeply compromised.  

The authorities have vowed to address the problem and remedies are being implemented. A package of 
judicial laws aimed at addressing the problem was hastily passed at the end of 2010, but these laws have 
created an even greater outcry. One of the measures being implemented is the review of all complaints on 
the non-reappointment decisions by a newly-elected State Prosecutors Council. Unfortunately, the review 
has been blemished even before it has begun for two main reasons: (a) the {ǘŀǘŜ tǊƻǎŜŎǳǘƻǊǎΩ /ƻǳƴŎƛƭ ό{t/ύ 
is being elected by the current prosecutors; however, those prosecutors whose positions were not 
renewed, but whose appeals have not been concluded, have been disenfranchised; and (b) the SPC 
elections are widely seen to be taking place under pressure, if not directly then in an atmosphere of 
uncertainty and fear that has been created by the reappointment process.  

Unless the entire reappointment process to date were made null and void and implemented anew, it would 
be difficult to imagine how a remedy could be found that would be broadly supported. Even in the 
extremely unlikely case that a new implementation of the process were to be undertaken, the confidence 
in the system and in the intentions of the authorities has been deeply shaken, and it will take a great effort 
and considerable time to recover. Developments on this front should be monitored very closely ς 
concerning the prosecution perhaps even more so than the courts in view of the significant operational 
changes that are also to be implemented in 2011.  

3.2.3 Judiciary 

There are no specialised courts dealing with corruption-related matters in Serbia.  

4. International Co-operation 

4.1 OECD Anti-Bribery Convention 

Serbian authorities consider that the Criminal Code provisions are aligned with the OECD Convention on 
Combating Bribery of Foreign Public Officials, even if Serbia is not a signatory to that Convention. Within 
the framework of a project dealing with combating economic crime in Serbia, the Ministry of Justice 
received an expert opinion on the Criminal Code and on the Criminal Procedure Code from the Council of 
Europe, which analysed the extent to which the content of these laws was aligned with international 
standards in the fight against corruption. The experts were of the opinion that the Criminal Code was in line 
ǿƛǘƘ h9/5Ωǎ !ƴǘƛ-Bribery Convention. 

4.2 Council of Europe Conventions 

With regard to conventions of the Council of Europe, the Criminal Law Convention on Corruption118was 
ratified by Serbia on 18 December 2002 and the Additional Protocol to the Criminal Law Convention on 
Corruption119 was ratified on 9 January 2008. Serbia also ratified the Civil Law Convention on Corruption120 
on 9 January 2008. 

                                                                                                                                                                                
least 15 years of professional experience, one of whom is to be a practicing attorney nominated by the Bar Association of 
Serbia and the other a professor in the law faculty nominated in a joint session of the deans of all law faculties in Serbia. 
¢ƘŜ ǘŜǊƳ ƻŦ ƻŦŦƛŎŜ ƻŦ ǘƘŜ ƳŜƳōŜǊǎ ƻŦ ǘƘŜ {ǘŀǘŜ tǊƻǎŜŎǳǘƻǊǎΩ /ƻǳƴŎƛƭ ǎƘƻǳƭŘ ōŜ ŦƻǊ ŦƛǾŜ ȅŜŀǊǎΣ ŜȄŎŜǇt for the members 
appointed ex officio. 

118
 Law on Ratification of the Criminal Law Convention on Corruption, Official Gazette of the Federal Republic of Yugoslavia 

(FRY) ς International contracts, no. 2/2002 and Official Gazette of Serbia and Montenegro- International contracts, no. 
18/2005. 

119
 Law on Ratification of the Additional Protocol to the Criminal Law Convention on Corruption, Official Gazette of the 

Republic of Serbia ςInternational contracts, no. 102/2007. 



SIGMA Assessment Serbia Public Integrity April 2011 

110 

Serbia is also a member of GRECO (Group of States against Corruption of the Council of Europe). 

4.3 United Nations Convention against Corruption (UNCAC) 

The United Nations Convention against Corruption (UNCAC)121 was ratified by Serbia on 20 December 2005. 
In fact, the Anti-Corruption Strategy was formulated in accordance with article 5 of UNCAC and contains all 
ƻŦ ǘƘŜ ŜƭŜƳŜƴǘǎ ŜƴǾƛǎŀƎŜŘ ōȅ ǘƘŜ ¦bΩǎ Ƴŀƴǳŀƭ ŦƻǊ ǘƘŜ ǘŜŎƘƴƛŎŀƭ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΦ 
Furthermore, it was article 6 of the UN Convention that was invoked as the legal mandate and conceptual 
basis for the creation of the Anti-Corruption Agency as an independent body tasked with preventive 
anti-corruption activities and responsibility for handling corruption issues in a comprehensive and systemic 
manner. 

Progress has been made in implementing the provisions of international conventions in the area of 
anti-corruption to which Serbia is a signatory party, namely the UN Convention against Corruption (UNCAC) 
and the Council of Europe conventions. Some of the provisions of these conventions have been 
implemented by the adoption of the Law on the Liability of Legal Entities for Criminal Offences, the 
Anti-Corruption Agency Law, and the Law on Seizure and Confiscation of the Proceeds of Crime. The 
Ministry of Justice is also involved in the UN pilot project on the self-assessment of the enforcement of 
UNCAC.  

4.4 EULEX 

According to observers, and disregarding the issue concerning the status of Kosovo under UN Security 
Council Resolution 1244, the co-operation of Serbian authorities with EULEX leaves much to be desired, as 
many cross-border criminal activities escape prosecution, especially activities related to financial crime but 
also some types of organised criminality (e.g. money-laundering). 

                                                                                                                                                                                
120

  Law on Ratification of the Civil Law Convention on Corruption, Official Gazette of the Republic of Serbia ςInternational 
contracts, no. 102/2007. 

121
 Law on Ratification of the UN Convention against Corruption, Official Gazette of Serbia and Montenegro- International 

contracts, no. 12/2005. 
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PUBLIC EXPENDITURE MANAGEMENT AND CONTROL 

Summary 

Main Developments since Last Assesment (May 2010) 

The past year has mainly been marked by legal changes that could have a significant effect on the Public 
Expenditure Management (PEM) system. The main changes have been amendments to the Budget System 
Law (BSL) in order to introduce fiscal rules, and the establishment of a new and independent Fiscal Council. 
The budget timetable now allows for the participation of the Fiscal Council in the budget process, and the 
bŀǘƛƻƴŀƭ !ǎǎŜƳōƭȅ Ƴŀȅ ƴƻǿ ŎƻƳƳŜƴǘ ƻƴ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ CƛǎŎŀl Strategy Report before the government 
finalises its budget proposals. However, these provisions have yet to be implemented in practice. Severe 
financial constraints also apply as the government tries to comply with the IMF Standby Agreement. 

Only limited progress has been made in the area of Public Internal Financial Control (PIFC). The 2010 
amendments to the Budget System Law (BSL) introduced a clear definition of internal audit but those for 
financial management and control (FMC) remain confusing. The BSL amendments mean that secondary 
legislation also needs to be revised, which is currently being done. An examination commission has been 
established and the first internal audit certification examinations are scheduled for May 2011 (originally 
foreseen to be held in May 2010). The CHU is preparing its second annual report on PIFC. 

In the preparations for decentralised management of IPA funds (DIS), Serbia has moved from relatively 
passive preparations to more co-ordinated and active work. Active preparations are taking place at a very 
operational level for all IPA components. A few questions remain unanswered (such as staffing and the 
establishment of the Audit Authority) but Serbian authorities are committed to finalising these reforms by 
the end of 2011. 

The main developments in the area of external audit since the last assessment relate to a significant 
increase in staff and, subsequently, an enhanced audit capacity, which have translated into better audit 
coverage with regard to the audit of the financial statement on the 2009 budget. The audit report for this 
audit was submitted to the National Assembly and discussed in the Committee for Budget and Finance in 
February 2011. The audit plan for the audit of 2010 financial statements has been adopted by the Supreme 
Audit Institution Council. A strategic plan, financial audit methodology and financial audit manual have not 
yet been formally adopted, but are currently under preparation.  

Main Characteristics 

PEM: Broadly speaking, the BSL provides all the essential components of a sound budget system, including 
in terms of formulation, execution, financial management and control, and audit. In line with the IMF 
Standby Agreement, Serbia has achieved its short-term fiscal targets in difficult circumstances in recent 
years by introducing recruitment restrictions, limited salary increases, and reforms to the pension system.  

The recent adoption of fiscal rules in the BSL and the imminent establishment of the Fiscal Council are 
expected to impact positively on both the formulation and execution of the budget, and to enhance 
accountability. But existing deadlines are not sufficiently respected and the Assembly is not yet able to 
effectively hold the government to account.  

The state budget does not include all donor funding, although EU funding is shown separately in the 
published budget documentation, as is the Serbian co-financing element. The budget documentation is of 
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insufficient quality and lacks transparency, and the structure of the budget is too detailed to be monitored 
effectively.  

Since 2008, five ministries have undertaken steps for the development of programme budgeting, but 
insufficient capacity within the administration to develop this further and a lack of managerial capacity to 
execute a programme budgŜǘ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ŀ ǇǊƻƎǊŀƳƳŜΩǎ ƻōƧŜŎǘƛǾŜǎ Ǌƛǎƪ ŘƛǾŜǊǘƛƴƎ ŀǘǘŜƴǘƛƻƴ ŦǊƻƳ 
the more important short-term goal of improving policy-making within line ministries.  

The budget execution phase has been strengthened with the introduction of new IT tools that allow Budget 
Beneficiaries to input data themselves into the system, which avoids manually checking of paper invoices 
by the Treasury. The fact that the Treasury still lacks information about commitments and that budget 
beneficiaries do not maintain this information either is a continuing weakness. 

The Medium-Term Expenditure Framework introduced for the 2010 budget exists in name only, with the 
latter years representing only indicative allocations. The budget essentially remains a one-year bottom-up 
process, with budget-users ignoring top-down expenditure ceilings in their budget requests and no link 
between the budget allocations and strategic thinking. 

The capital budget is not underpinned by any form of analysis and is drafted by the Ministry of Finance 
without any meaningful input from the Ministry for the National Investment Plan, as this Plan is drafted 
separately from the budget.  

There is no strategic financial planning at budget beneficiary level either. The planning framework for EU 
funds provides a more analytical approach to multi-annual planning, but these activities are not linked to 
the budget process, and the Ministry of Finance has no significant role in the planning process for EU funds. 

PIFC in Serbia is still at an early stage of development. The BSL 2010 provides a comprehensive legal 
framework for the development of PIFC, although some new definitions risk causing confusion about the 
actions required. FMC and IA rulebooks exist since 2007 but need to be revised.  

The CHU has only limited staffing. It does not yet fulfill all of the functions of a CHU and CHU staff require a 
greater appreciation of managerial accountability as well as of efficiency and effectiveness  

In the Ministry of Finance, although financial inspection is now organisationally separated from internal 
audit, the current tasks for financial inspection risk overlapping with those of internal audit. A clear focus 
for inspection on major financial irregularities, fraud and corruption would clarify its role compared to that 
of internal audit. 

Financial management appears to be understood as only the control of expenditure against the budget and 
the cash profiles. Accounting systems designed to provide additional cost and management accounting 
information do not appear to exist in Direct Budget Beneficiaries, and the need for such systems is 
apparently not understood. ¢ƘŜ ŎƻƳǇǊŜƘŜƴǎƛƻƴ ƻŦ ǘƘŜ ǘŜǊƳǎ άŜŦŦƛŎƛŜƴŎȅέ ŀƴŘ άŜŦŦŜŎǘƛǾŜƴŜǎǎέ ǎŜŜƳǎ ǘƻ ōŜ 
limited. Risk management appears to have more significance at this stage in the development of FMC than 
would normally be expected.  

Internal audit units have been established in all internal audit rulebook-specified organisations (and in 
others as well), but these units are not sufficiently staffed to function effectively.  

A characteristic of the Serbian public administration is the high number of subsidiary organisations ς 
Indirect Budget Users and public enterprises. Whether large or small, there appears to be no effective 
Direct Budget Beneficiary managerial control over them. With public enterprises, this extends to how the 
chairman and external auditors are appointed and to who they report.  

Overall, there is a lack of managerial accountability and of appreciation of the meaning of the term. The 
lack of separation of political and managerial responsibilities, with the head of the Direct Budget 
Beneficiaries making all effective decisions, prevents the emergence of managerial professionalism and 
accountability. There are no systematic arrangements for either the setting of objectives, the performance 
standards or indicators for budget beneficiaries, or the reporting or delegation of budgets and 
responsibilities linked to accompanying accountability arrangements. Therefore the basic premise 
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underpinning both FMC and internal audit is missingΦ ¢Ƙƛǎ ƎŀǇ ŀƭǎƻ Ƙŀǎ ƛƳǇƭƛŎŀǘƛƻƴǎ ŦƻǊ {ŜǊōƛŀΩǎ ŀǎǇƛǊŀǘƛƻƴ 
to apply for decentralised management of IPA funds by the end of 2011, as the general control 
environment would remain weak even if the formal procedures and structures for DIS were well prepared. 
There is some co-ordination between the activities of PIFC and DIS preparations, but it is still too 
fragmented to prevent the creation of two management systems within the same administration. 

External audit is at a very early stage of development, as the State Audit Institution (SAI) only became 
operational in June 2007, following the adoption by the National Assembly of the SAI Law in 2005. The 
State Audit Institution (SAI) of Serbia has started fulfilling its role of auditing the financial statement of the 
budget for 2008 and of providing the National Assembly with an annual opinion and audit report on the 
ƎƻǾŜǊƴƳŜƴǘΩǎ ǇǳōƭƛŎ ŦƛƴŀƴŎŜ ƳŀƴŀƎŜƳŜƴǘ ŦƻǊ нллфΦ ¢ƘŜ !ǎǎŜƳōƭȅ Ƙŀǎ started discussing these reports, but 
its capacity to carry out its role with regard to budgetary oversight remains very weak. 

The SAI law is broadly in line with international requirements for the independence of SAIs and the SAI has 
a sufficiently broad mandate to audit state and EU funds. The SAI has elaborated and adopted rules of 
procedure and a code of ethics, and is preparing an audit methodology and audit manual, a staff 
certification programme, and a strategic plan. Progress in these areas will need to continue together with a 
review of the legal framework to ensure that the framework is sufficiently robust, ensures the 
independence of the SAI in practice, and is effective in all respects.  

Significant time has been spent by the SAI, in accordance with the law, on initiating offence procedures 
against officials. These procedures have utilised SAI resources that could otherwise have been used for 
additional audit work. The SAI remains considerably under-resourced, which has a detrimental effect on the 
level of audit achieved; it will need to address these shortcomings in order to become a modern and 
effective SAI. 

Reform Capacities 

There is recognition among staff at all levels of the Ministry of Finance that staffing is insufficient and 
analytical capacity inadequate to develop a strong PEM process. However, little is being done to address 
these two problems. Overall, the capacity for dealing with EU funds is relatively good but still depends on 
the capacity brought in by technical assistance projects. 

The development of PIFC in Serbia requires a change in the approach to the delivery of public services 
which would introduce professional management to replace the traditional political/administrative control. 
At present, PIFC is simply regarded as a technical improvement in financial control currently carried out 
mainly by the Treasury. The aim of PIFC is to shift the responsibility for financial control away from the 
Treasury to the managers of line ministries, in order to improve the efficiency and effectiveness of public 
expenditure and to ensure that financial control is fully maintained. 

This part of the PIFC reform is beyond the capacity of the CHU and requires a concerted public 
administration reform. Managers cannot be responsible for efficiency and effectiveness if they are not 
given that responsibility and the mechanisms to exercise that responsibility. Further technical assistance to 
the CHU that focuses only on technical issues will not be sufficient. Closely linked to this reform is the need 
to encourage the Ministry of Finance to establish a process linking budgets with achievements based on the 
budget resources made available. The Ministry of Finance should also be active in encouraging 
improvements in the efficiency and effectiveness with which public resources are used.  

However, there is no apparent appreciation of the implications of PIFC reforms. For these to succeed, the 
drive has to come from the highest political levels. While there is recognition at the State Secretary level of 
the need for some degree of reform, there is no evidence of such recognition above that level. Without it, 
PIFC will remain a technical process rather than a managerial one. 

External audit: Although the SAI has faced considerable difficulties in recruiting staff, finding suitable 
premises and providing adequate logistical resources, it has seen steady improvements in all of these areas 
during the past year. Furthermore, with the production of annual audit reports for 2008 and 2009, it has 
now proved to be capable of fulfilling its audit responsibilities.. The SAI has benefitted considerably from its 
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co-operation with the Office of the Auditor-General of Norway (OAGN), and has applied for support 
through a Twinning project. !ŦǘŜǊ ƻǇŜǊŀǘƛƴƎ ŦƻǊ ƻƴƭȅ ǘƘǊŜŜ ȅŜŀǊǎΣ {ŜǊōƛŀΩǎ {!L ǎŜŜƳǎ ǘƻ ōŜ ƛƴ ŀ ƎƻƻŘ Ǉƻǎƛǘƛƻƴ 
to build on its experience so far and to further develop into a mature and professional institution.  

Recommendations 

A new plan for reforming the Serbian PEM system is urgently needed. This cannot however be imposed 
ŦǊƻƳ ǘƘŜ ΨƻǳǘǎƛŘŜΩ ƻǊ ōȅ ŘƻƴƻǊǎΦ ²ƘƛƭŜ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ŀǎ ŀ ǿƘƻƭŜ Ƴǳǎǘ ōŜ ŎƻƳƳƛǘǘŜŘ ǘƻ such a plan, a 
strong minister has to champion it or else it will not succeed.  

Fundamental for the successful implementation of PIFC is a reform of the organisation and culture of the 
civil service, in order to introduce the notion of managerial accountability. In undertaking this reform, a 
greater separation of political and managerial responsibilities should be established, urging ministers to 
focus on strategy and policy and managers to ensure that services are delivered. Focusing only on PIFC as a 
technical control issue without also addressing this wider context will not produce effective results. The 
responsibility of the CHU is to recognise and support the introduction of these wider contextual reforms. 
The same applies in principle to the DIS preparations ς focusing only on formal procedures and on the 
training of a narrow group of staff will not improve significantly the general management and control 
environment, and certain risks will remain. 

Activities needed in both areas are very much interlinked and are therefore summed up jointly: 

1. The government should establish a strategic planning process that sets out the main objectives of 
government policy, and line ministries should prepare, following these main objectives, their own 
strategic plans with objectives and timescales, including an assessment of the resources that will 
be required. The government should also develop managerial structures that are designed to 
deliver the agreed objectives, with the allocation of responsibilities, delegation of budgets, and 
introduction of reporting arrangements.  

2. The MoF needs to provide appropriate methodological support, guidelines and training to 
facilitate the new strategic planning elements of the budget. Strategic economic and financial 
planning should cover not only macroeconomic issues but also the long-term costs of new policies 
and the impact of current expenditure costs of new investment projects on future budgetary 
resources as well as on long-term financing of major funds, such as pension funds and disability 
funds. Budget-users should respect the targets of the medium-term expenditure framework 
without the MoF needing to apply additional pressure. To secure control over budget allocations, 
budget-ǳǎŜǊǎΩ ƻǿƴ ǊŜǾŜƴǳŜǎ ǎƘƻǳƭŘ ōŜ ǘǊŜŀǘŜŘ ƛƴ ǘƘŜ ōǳŘƎŜǘ Řiscussions as part of their agreed 
budget ceilings. 

3. In order to develop strategic thinking, the MoF should carry out a number of reforms including 
moving to a less detailed, three-digit basis for budget provisions. Attention should also be paid to 
the management of commitments. The ambitions for programme budgeting and performance 
ōǳŘƎŜǘƛƴƎ ǎƘƻǳƭŘ ōŜ ǊŜŎƻƴǎƛŘŜǊŜŘ ŀƴŘ ōǊƻǳƎƘǘ ƛƴ ƭƛƴŜ ǿƛǘƘ ǘƘŜ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΩǎ ŀƴŀƭȅǘƛŎŀƭ 
capacities.  

4. The MoF needs to create effective communication and co-ordination mechanisms within the 
administration to avoid duplication of activities and to ensure the assignment of clear 
responsibilities, especially where policies or tasks require input from different areas. 

5. In order to enhance controls, the MoF also needs to clarify and formalise the relationships 
between Direct Budget Beneficiaries and both Indirect Budget Beneficiaries and public 
enterprises. The same applies at the local government level. 

6. The excessive detail in the Budget System Law should be eliminated to provide sufficient scope 
for introducing administrative changes without having to amend the Law.  

7. Ca/ ŀƴŘ ƛƴǘŜǊƴŀƭ ŀǳŘƛǘ ǎƘƻǳƭŘ ōŜ ŘŜǾŜƭƻǇŜŘ ŀǎ ǎǳǇǇƻǊǘ ǎŜǊǾƛŎŜǎ ǘƻ ƳŀƴŀƎŜƳŜƴǘΣ ƴƻǘ ŀǎ άŎƻƴǘǊƻƭέ 
functions. 
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8. As internal audit strengthens, the MoF should refocus financial inspection on major financial 
irregularity, fraud and corruption.  

For external audit 

1. The SAI will need to ensure the formal adoption of the strategic plan and of the audit 
methodology and manuals to provide a sound foundation for its co-ordinated programme of 
institution-building and capacity-strengthening. The SAI should ensure that its management and 
staff are dedicated to its implementation.  

2. Similarly, the Staff Certification Training Programme needs to be adopted and implemented. 

3. It will also be important to ensure that the current plans for the recruitment of staff are fulfilled, 
especially in view of the upcoming Twinning, so that the maximum benefit may be obtained from 
this support, which will complement the ongoing support by the OAGN.  

4. ¢ƘŜ {!LΩǎ Ǉƻsitive relations with the Budget and Finance Committee of the National Assembly 
ǎƘƻǳƭŘ ōŜ ŦƻǎǘŜǊŜŘ ŀƴŘ ŀƴ άŀǿŀǊŜƴŜǎǎ-ǊŀƛǎƛƴƎέ ǇǊƻƎǊŀƳƳŜ ƻŦ ǘƘŜ {!LΩǎ ǿƻǊƪ ƛƴ ǘƘŜ bŀǘƛƻƴŀƭ 
Assembly is needed, as the general oversight function of the parliament is still very weak and 
needs to be considerably strengthened. 

5. ¢ƻ ƳƛƴƛƳƛǎŜ ǘƘŜ ǇƻǘŜƴǘƛŀƭ ƛƳǇŀŎǘ ƻŦ ǇƻƭƛǘƛŎŀƭ ƛƴǘŜǊŦŜǊŜƴŎŜ ǿƛǘƘ ǘƘŜ {!LΩǎ ŀŎǘƛǾƛǘƛŜǎΣ ƛǘ ǿƻǳƭŘ ōŜ 
worthwhile if the SAI undertook a detailed review of the legal framework in comparison with 
international standards and guidelines.  
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PUBLIC EXPENDITURE MANAGEMENT 

1. Budget Legislation 

Article 92 of the Constitution of the Republic of Serbia provides that the Republic, autonomous provinces 
and local self-governments are to have a budget, the procedures for which are to be regulated by law. The 
Constitution also requires budget implementation to be audited by the State Audit Institution (SAI), which 
is to present its evaluation to the National Assembly for its consideration. Procedures for Assembly 
approval of the gƻǾŜǊƴƳŜƴǘΩǎ ōǳŘƎŜǘ ǇǊƻǇƻǎŀƭ ŀǊŜ ǊŜƎǳƭŀǘŜŘ ƛƴ ǘƘŜ wǳƭŜǎ ƻŦ tǊƻŎŜŘǳǊŜ ƻŦ ǘƘŜ bŀǘƛƻƴŀƭ 
Assembly.  

The law regulating fiscal matters in Serbia is the Budget System Law (BSL). This law was originally drafted in 
2002 and has since been amended on several occasions. The most recent amendments were adopted in 
September 2010 and December 2010, which means that amendments to the basic budget legislation occur 
more often than one would expect in an EU Member State. While the amendments introduced ς such as 
the introduction of fiscal rules and the establishment of an independent Fiscal Council in 2010 and the July 
2009 amendments that required preconditions for the management of EU funds, created the legal base for 
a medium-term budgetary framework with expenditure ceilings and introduced the concept of programme 
budgeting ς may have been positive steps in themselves, the necessity of so many amendments indicates 
that the Budget System Law is simply too inflexible. 

As one would expect, this law outlines the planning, preparation, adoption, execution, accounting, 
reporting and control of the budgets of the central government, autonomous provinces and local 
self-governments as well as the preparation and adoption of the financial plans of social security 
organizations, which are extra-budgetary funds. As such, it meets most of the requirements of a 
comprehensive organic budget law. However, its content goes beyond the provisions of an organic budget 
law by stipulating procedures regarding administrative issues concerning the various government bodies. 
Unfortunately, this excessive detail has resulted in a law that restricts and impedes the implementation of 
operational measures that would enhance the efficiency and effectiveness of the overall budgetary system. 
This inflexibility is the reason why so many amendments are required. 

For instance, the December 2010 amendments in the Law on Amendment and Addenda to the Budget 
System Law were required to legalise salary reductions designed to underpin the lower expenditure target 
for 2011 and thus ensure that the new budget deficit target would not be breached. Furthermore, Section 2 
of the Law on Amendment refers to salary provisions for the period 2013-2015, which means that further 
amendments to the Budget System Law may be required in the medium term if the prevailing economic 
volatility continues. Such amendments are cumbersome and would not be considered as good practice or 
even as a requirement in EU Member States, where planned but unimplemented increases to public 
ǎŜǊǾŀƴǘǎΩ ǎalaries can be re-negotiated or revised. It should be noted that such changes are different from 
reducing salary scales that are already in place, which could require the amendment of legislation in some 
countries. 

It would be better if the existing Budget System Law and the Law on Amendment were properly 
consolidated and redrafted so as to include only those provisions that are appropriate to an organic 
budget law. In particular, this requires removing those articles that restrict the government from 
implementing rapid changes that may be necessary. The organic budget law should empower the 
Ministry of Finance to draft regulations that ensure the efficient and effective implementation of 
budgetary procedures. Such a law would be more flexible than the existing legislation. 

2. Parliament/Executive Relationships 

Although both the Constitution and the Budget System Law provide that the National Assembly is to 
approve the state budget and the financial plans of extra-ōǳŘƎŜǘŀǊȅ ŦǳƴŘǎΣ ƛƴ ǊŜŀƭƛǘȅ ǘƘŜ !ǎǎŜƳōƭȅΩǎ ŀōility 
to hold the executive accountable is particularly weak in Serbia.  
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While the Budget System Law provides for measures that are in compliance with good practice, the 
ŦƻƭƭƻǿƛƴƎ ŦǳƴŎǘƛƻƴǎ ŀǊŜ ǎǳōƧŜŎǘ ǘƻ ƭƛǘǘƭŜ ƳƻǊŜ ǘƘŀƴ άǊǳōōŜǊ ǎǘŀƳǇέ ŀǇǇǊƻǾŀƭ ōȅ ǘƘŜ bŀǘional Assembly:  

¶ All financial liabilities incurred by the government have to be formally approved by the Assembly 
through its approval of a budget that includes limits on borrowing and on the total amount of 
guarantees that can be issued. 

¶ The realisation of the budget is to be audited by the State Audit Institution and approved by the 
Assembly. 

¶ The Assembly may propose expenditure-increasing amendments to the draft budget as long as 
these amendments are accompanied by corresponding expenditure decreases or revenue 
increases elsewhere. 

¶ The government requires the approval of the Assembly if it wishes to make reallocations of more 
than 5% of the original allocations, with the result that significant changes in current-year 
expenditure require Assembly approval through a supplementary budget. 

¢ƘŜ bŀǘƛƻƴŀƭ !ǎǎŜƳōƭȅΩǎ ŀōƛƭƛǘȅ ǘƻ ƘƻƭŘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ŀŎŎƻǳƴǘŀōƭŜ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ǘƘŜ ōǳŘƎŜǘ ƛǎ 
compromised by: 

1. a very short time frame for considering the draft budget since the Budget System Law still 
requires the government to submit its draft budget to the Assembly by 1 November and the 
Assembly to adopt the budget by 15 December, which gives the Assembly insufficient time for a 
comprehensive scrutiny of the budget. Indeed the situation was even worse than this in the past 
two years because the 1 November deadline was not met and the Assembly was given only a few 
days to conduct its scrutiny before formal adoption; 

2. a lack of analytical resources, since the Assembly has no staff to carry out the necessary research 
and basic analysis; 

3. the very weak position of the individual Assembly member if he/she offends the government, as 
ŀǊǘƛŎƭŜ млн ƻŦ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ŀƭǎƻ ǇǊƻǾƛŘŜǎ ǘƘŀǘ άǳƴŘŜǊ ǘƘŜ ǘŜǊƳǎ ǎǘƛǇǳƭŀǘŜŘ ōȅ ǘƘŜ [ŀǿΣ ŀ ŘŜǇǳǘȅ 
shall be free to irrevocably put his/her term of office at the disposal of the political party upon 
ǿƘƛŎƘ ǇǊƻǇƻǎŀƭ ƘŜ ƻǊ ǎƘŜ Ƙŀǎ ōŜŜƴ ŜƭŜŎǘŜŘ ŀ ŘŜǇǳǘȅέΦ 

The 1 November deadline for submitting the draft budget to the Assembly must be adhered to in the 
future. While a six-week scrutiny period may not comply with the practice seen in most EU States, allowing 
for an even shorter period is worse. Moreover, unless the existing deadlines are respected, there is little 
value in providing for even tighter, more demanding deadlines.  

It must be acknowledged that the Law on Amendments and Addenda to the Budget System Law of 
September 2010 provides for the establishment of the Fiscal Council as an independent body, with the aim 
of improving the culture of fiscal accountability in Serbia by allowing for independent analysis and expert 
ŘŜōŀǘŜ ƻƴ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŦƛǎŎŀƭ ǇƻƭƛŎȅΦ CǳǊǘƘŜǊƳƻǊŜΣ ǘƘŜ .ǳŘƎŜǘ {ȅǎǘŜƳ [ŀǿ ŎƭŜŀǊƭȅ ǎŜǘǎ ƻǳǘ ǘƘŜ ǇƻǿŜǊǎ 
and functions of the three-person Fiscal Council, whose members are nominated by the President of the 
Republic of Serbia, the Minister of Finance and the Governor of the National Bank. It also provides for the 
/ƻǳƴŎƛƭΩǎ ǎŜŎǊŜǘŀǊƛŀƭ ŀƴŘ ŀƴŀƭȅǘƛŎŀƭ ǊŜǎƻǳǊŎŜǎΦ ¢ƘŜ ǘƛƳŜǘŀōƭŜ ƻŦ ǘƘŜ ōǳŘƎŜǘ ŎȅŎƭŜ Ƙŀǎ ōŜŜƴ ŎƘŀƴƎŜŘ ǘƻ ŀƭƭƻǿ 
for the role of the Fiscal Council in this process and to introduce two new steps that may help the Assembly 
(these steps are discussed below under Budget Process). As at the time of writing the members of the 
Council had not yet been appointed, the effectiveness of this new body in practice remains to be seen, but 
its establishment is a positive step. While the Council is not strictly part of the Assembly, it could 
nevertheless provide a valuable resource to the Assembly as long as it is allowed to operate effectively.  

However, the power that political parties hold over individual members of the Assembly constitutes a 
serious impediment to holding the government accountable. This part of the Constitution should be 
changed, even if it requires a referendum. 
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In general, the imminent establishment of the Fiscal Council is a step in the right direction. However, a 
culture of respect for existing deadlines must be developed before consideration can be given to 
providing for even more demanding deadlines. Furthermore, the very weak position of Assembly 
members is the most serious barrier to the establishment of a budgetary system where the Assembly can 
hold the government to account. Accordingly, there remains considerable scope for strengthening the 
!ǎǎŜƳōƭȅΩǎ ǊƻƭŜ ƛƴ ŦƛǎŎŀƭ ƳŀǘǘŜǊǎΦ 

3. Scope of the State Budget 

The State budget does not include all public sector transactions. The Law allows for transactions of local 
government, state enterprises and extra-budgetary funds to operate in parallel to the State Budget. 
However, the activities of these bodies must be in accordance with the Law, which also requires that a 
consolidated financial statement incorporating these bodies be presented to National Assembly each year. 
Therefore, the scope of the Budget is satisfactory. 

The budget process and budget documentation have not undergone any visible improvements in recent 
years, apart from the inclusion of information regarding EU funds and the co-financing that is necessary to 
draw on these funds. However, while fiscal data were based on GFS 86 standards up until 2009, it is now 
increasingly based on GFS 2001, which is another improvement. 

The budget publication is divided into two parts, with the first part containing main fiscal parameters and 
the second made up of appropriations for the 188 first-line spending-units ς direct budget beneficiaries ς 
and the more than 9,000 second-line spending-units ς indirect budget beneficiaries. There are seven levels 
of expenditure: 

¶ [ŜǾŜƭ м ƛǎ ŜȄǇŜƴŘƛǘǳǊŜ ŀǘ ǘƘŜ ŘƛǊŜŎǘ ōǳŘƎŜǘ ōŜƴŜŦƛŎƛŀǊȅ ƭŜǾŜƭ όά/ƘŀǇǘŜǊέύΣ ǎǳŎƘ ŀǎ aƛƴƛǎǘǊȅ ƻŦ 
Finance, Ministry of Education etc.; 

¶ [ŜǾŜƭ н ƛǎ ŜȄǇŜƴŘƛǘǳǊŜ ŀǘ ǘƘŜ ƛƴŘƛǊŜŎǘ ōǳŘƎŜǘ ōŜƴŜŦƛŎƛŀǊȅ ƭŜǾŜƭ όά{ǳōŎƘŀǇǘŜǊέύΤ ǎǳŎƘ ŀǎ ¢ŀȄ 
Administration, Primary Education 

¶ Level 3 is expenditure expressed on a functional basis in accordance with GFS 2001; 

¶ Levels 4-6 are only used for direct budget-users using programme expenditures; 

¶ Level 7 is expenditure expressed by means of a three-digit economic classification, in accordance 
with GFS 2001. 

In general, the structure of the budget is excessively detailed, especially in terms of the number of line 
items. On the one hand, this detail is justified by the need for close monitoring of expenditure by 
budget-users with internal control mechanisms that require significant improvement. On the other hand, 
monitoring and control must be based on a system that is compatible with the number of available staff, IT 
tools and capability of the staff to fulfil their roles. It seems clear that the detailed level of monitoring 
cannot be carried out effectively by the understaffed Budget Preparation Department. Furthermore, the 
level of detail in the budget documentation makes it less understandable and less transparent for both the 
National Assembly and the general public.  

The budget documentation is quite comprehensive in terms of the definition of public money. Budget 
preparation for the three extra-budgetary funds covering pensions and disability insurance, health care and 
unemployment largely follows the procedures for preparing the state budget. The financial plans for these 
funds are submitted alongside the budget for Assembly approval, and therefore the Assembly has a full 
ǇǊŜǎŜƴǘŀǘƛƻƴ ƻŦ ŀƭƭ ŜȄǇŜƴŘƛǘǳǊŜ ŀƴŘ ǊŜǾŜƴǳŜ ŀŦŦŜŎǘƛƴƎ ǘƘŜ ŎŜƴǘǊŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ƴŜǘ ƭŜƴŘƛƴƎΦ ¢ƘŜ ŦǳƴŘǎ ŀǊŜ 
not fully self-financed, and there is a significant transfer of funds from the state budget. While it would be 
desirable to incorporate these funds into the state budget, such a step may not be absolutely vital as long 
as the actual own revenues are properly scrutinised against the original targets.  
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However, own revenues of all budget-users ς not just extra-budgetary funds ς are a major concern in 
ensuring comprehensive budget preparation, as these revenues are for the most part not included in the 
expenditure ceilings established for budget-users in the process of budget preparation. Consolidation of the 
rules for the use of own revenues is important in order to ensure that the government as a whole and the 
National Assembly have better control over the use of all governmental revenues.  

In accordance with the Budget System Law, an assessment of outstanding guarantees and other contingent 
liabilities, as well as a tax expenditure report, are now included in the budget documentation. However, it 
seems that the accuracy of the tax expenditure report is questionable. 

According to the Budget System Law, all new initiatives must be properly costed and submitted to the 
Ministry of Finance for its opinion before being submitted to the government. In practice these 
requirements seem to be formally complied with, but the costing provided is often seen as inadequate, and 
the Ministry of Finance (together with the Treasury) is only allowed limited time (often some hours only) to 
comment on the explanation, which is clearly insufficient to ensure a meaningful contribution from the 
Ministry. Efforts should therefore be made to create working procedures and to improve administrative 
capacities (at the level of both line ministries and the Ministry of Finance) for carrying out impact 
assessments of new policy initiatives.  

The Budget System Law provides that indirect budget beneficiaries include public enterprises established 
by local self-governments, which means that these agencies are subject to the expenditure management 
and control provisions of the law. The law also stipulates that the Ministry of Finance is to carry our budget 
inspections of the public enterprises established by the state. It further stipulates that the State Treasury 
and local government treasuries should monitor wage bill trends in public enterprises and submit reports 
to the Ministry of Finance. Given the fact that there are about 600 local self-government public enterprises, 
20 provincial public enterprises and 25 state public enterprises, it is clearly important that these enterprises 
be monitored and controlled. However, within the Ministry of Finance, there is apparently little interest in 
exerting controls over these agencies as they are commercial and do not spend public money. This attitude 
is ill-advised, and greater interest should be taken in ensuring that these agencies are operating efficiently 
and effectively. 

There are major challenges to be faced in terms of improving the quality and transparency of the budget 
documentation. There are too many budget-users, too many budget items, and too many tasks for the 
Budget Preparation Department to carry out if it is to function effectively. While there are strong 
arguments for incorporating extra-budgetary funds into the budget, of even greater importance is the 
inclusion of own revenues of all budget-users in their expenditure allocations in order to ensure that the 
government has better control over the use of all governmental revenues. While state commercial bodies 
may not be included in the consolidated budget (although transfers to these bodies of course constitute 
public expenditure), there should be monitoring and control to ensure that these bodies are operating 
efficiently and effectively. 

4. Monitoring of Public Balance and Public Debt 

There is a strong awareness of the importance of a sustainable budget balance and public debt ratio. The 
Budget System Law provides for general fiscal rules, which limit the budget deficit to 1% on a cyclically 
adjusted basis over the period 2011-2015 and impose a limit of 45% on the debt ratio. Data on both the 
budget balance and the debt ratio are published monthly on the Ministry of Finance website. There is a 
clear distinction between domestic and external debt. A time series goes back to 2000 for public debt and 
to 2005 for the consolidated general government balance. 

The Public Debt Administration (PDA) is responsible for managing the debt and seems to be operating quite 
well. Although its staff admit that they are lacking in middle-office risk management, this candour and clear 
desire to improve augurs well for the future of the PDA. However, a new law on public debt is being drafted 
without the direct involvement of the PDA. It is recommended that the PDA be involved in the drafting of 
any new legislation on the public debt.  
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There is also an awareness of the importance of monitoring state guaranteed debts. For instance, local 
self-governments can borrow from the market, with or without a state guarantee. Only state guaranteed 
debt is included in the public debt figures, which is inconsistent with European System of Accounts (ESA) 95 
conventions. Nevertheless, the non-ƎǳŀǊŀƴǘŜŜŘ ŘŜōǘ Řŀǘŀ ƛǎ ǊŜǇƻǊǘŜŘ ƛƴ ǘƘŜ ¢ǊŜŀǎǳǊȅΩǎ ŀƴƴǳŀƭ ǊŜǇƻǊǘΦ 

The fiscal data is largely based on GFS 2001 standards. The National Statistical Office is also working on 
producing national accounts data in accordance with ESA95, but the Ministry of Finance is not involved in 
this process, which suggests that the establishment of a systematic development process for the adoption 
of ESA95 is not a priority.  

For the year 2010 the level of consolidated public spending in Serbia (including extra-budgetary funds and 
local government funds) was estimated to be 1,360 billion RSD, which is just under 45% of GDP. This figure 
represents an increase compared to 2008, when it was 43%, but is broadly the same as for 2009, when it 
was jǳǎǘ ƻǾŜǊ пр҈Φ CƻǊ нлмл ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ƻǊƛƎƛƴŀƭ ƛƴǘŜƴǘƛƻƴ ǿŀǎ ǘƘŀǘ ǘƘŜ ǇǳōƭƛŎ ŘŜŦƛŎƛǘ ǎƘƻǳƭŘ ƴƻǘ 
exceed 2.6% of GDP. However, a supplementary budget was required in the autumn as a result of a weaker 
economic performance than had been forecast, and the final outturn for 2010 was a deficit of 4.4% of GDP. 
The 2011 budget target is 4.1% of GDP. 

The consolidated general government balance in Serbia has been in deficit since 2006. Even if the 2011 
target is respected, this will mean a deficit for six consecutive years for the period 2006-2011. The 
economic downturn has obviously been a significant factor in this situation, but as the budget deficits have 
grown from 2.6% in 2008 to 4.3% in 2009 and then to 4.8% in 2010, it is clear that the Serbian budget 
position is unsustainable.  

²ƘƛƭŜ ŎƻƴǎƛŘŜǊŀōƭŜ ǇǊƻƎǊŜǎǎ ǿŀǎ ƳŀŘŜ ōŜǘǿŜŜƴ нллр ŀƴŘ нллу ǘƻ ǊŜŘǳŎŜ {ŜǊōƛŀΩǎ ǇǳōƭƛŎ ŘŜōǘ Ǌŀǘƛƻ ŀǎ ŀ 
proportion of GDP, this ratio has been rising since the end of 2008. The ratio was reduced from 50.2% of 
GDP at the end of 2005 to just 28.4% at the end of 2008. However, at the end of 2009 the public debt ratio 
rose to 31.5%, and it rose again to 40.7% at the end of 2010. While the ratio fell to 37.1% at the end of 
January 2011, it is far too early to suggest that this figure represents a positive trend that is likely to 
continue, especially given the forecast budget deficit of 4.1% for 2011. 

The consolidated general government budget balance and the debt ratio are important in Serbia. On a 
purely technical basis, more emphasis could be placed on developing a systematic process for the 
adoption of ESA95 standards. On a practical level, the Serbian Government has striven to control its 
budget balance and debt ratios in recent years. On a short-term basis it has had some success, with 
reforms of the pension bill and of public sector salaries and numbers. However, previous slippage on pay 
freezes and promised reforms suggest that it will be difficult for the government to attain its 2011 
targets, not only for second-tier fiscal targets, such as salaries, but even for first-tier targets, such as the 
deficit and the debt. Strengthening the capacity within the administration will be a contributory factor in 
achieving the efficiency that will be required to ensure that budget balance and debt limits are not 
breached. 

5. Medium-Term Expenditure Framework 

The Budget System Law provides for a three-year fiscal strategy report containing a large quantity of 
macroeconomic and fiscal data, including assessments of fiscal risks and potential liabilities. While the 
report does not include expenditure ceilings for individual budget-users, it does contain the overall 
aggregate expenditure ceiling for the years in question (although to date the latter two years have been 
indicative only). Furthermore, as from 2011 the Budget System Law provides for specific and general fiscal 
rules that must be adhered to. The specific rules indicate ceilings in salaries and pensions, as well as for the 
capital budget. The general fiscal rules limit the public debt ratio to 45% of GDP and limit the budget 
balance to a deficit of 1% on a cyclically adjusted basis over the economic cycle. 

The Ministry of Finance has asked line ministries in recent years to provide more substantial information 
over a three-year period, which means that the basic circumstances for developing the medium-term 
budgetary framework have improved. However, these fiscal strategies do not seem to be part of a 
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systematic strategic planning framework but are rather prepared at the individual line ministry level only. 
Accordingly, it is unclear how the fiscal strategy report will incorporate these ministerial strategies into the 
ƎƻǾŜǊƴƳŜƴǘΩǎ ƻǾŜǊŀƭƭ ŦƛǎŎŀƭ ǎǘǊŀǘŜƎȅΦ 

The three-year Fiscal Strategy Report is considered to be an improvement compared to the previous 
Budget Memorandum. The Budget System Law requires the report to contain a large quantity of 
macroeconomic and fiscal data, including assessments of fiscal risks and potential liabilities as well as the 
overall fiscal parameters, such as central government revenue and expenditure and central government 
and general government net lending. Unlike the Budget Memorandum, the Fiscal Strategy Report must 
ǇǊƻǾƛŘŜ ŀ ŘŜǘŀƛƭŜŘ ŜȄǇƭŀƴŀǘƛƻƴ ƻŦ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŦƛǎŎŀƭ ǘŀǊƎŜǘǎΣ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ōƻǘƘ ǘƘŜ ƎŜƴŜǊŀƭ ŀƴŘ 
specific fiscal rules contained in the Budget System Law. The specific fiscal rules include ceilings for salaries 
and pensions, which is a new development.  

Despite these changes, the medium-term expenditure framework still exists in name only, and the budget 
continues to be prepared in a one-year perspective. According to the Budget System Law, the budget 
proposals that budget-users submit to the Ministry of Finance should contain information on the two fiscal 
years beyond the upcoming year. These projectionǎ ǎƘƻǳƭŘ ǘƘŜƴ ōŜ ŎƻƴǎƻƭƛŘŀǘŜŘ ƛƴǘƻ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ 
budget proposal, with the budget presented as a full picture of the development of government finances 
over a three-year period. However, it would seem that the second and third-year targets are seen as 
indicative targets at best. In recent years, the initial targets have been hopelessly optimistic and have had 
to be revised significantly in subsequent years. 

Lƴ ǇŀǊŀƭƭŜƭΣ ǘƘŜ 9¦ ŦǳƴŘǎΩ ǇƭŀƴƴƛƴƎ ǿƻǊƪ ƛǎ ŀŎǘƛǾŜƭȅ ǘŀƪƛƴƎ ǇƭŀŎŜ ƛƴ ǘƘŜ ŎǊƛǘƛŎŀƭ ǎƻŎƛƻ-economic areas, such as 
entrepreneurship, active labour market policies, vocational education, regional development and 
agriculture. Although the Serbian authorities have produced good quality documents (Operational 
Programmes for the Instrument for Pre-Accession), and in general there is a recognisable capacity to 
prioritise, the process is still strongly supported by technical assistance. Furthermore, the medium-term 
plans for EU funds do not seem to have direct linkages with the medium-term budgetary framework that 
has been established by the Budget System Law. The medium-term planning for EU funds could serve as a 
good basis for the establishment of a more systematic, sector-specific planning framework within the 
medium-term budgetary framework. 

The Current Budget Reserve, which is used to finance both shortfalls in funding for existing policy initiatives 
and also new policy initiatives approved by the government within the budget year after the adoption of 
the Budget, is set at an artificially low level and should be much larger in order to provide a true picture of 
additional spending linked to new policies. These new policies are often approved without much attention 
being paid to their costs in subsequent years, which is another indication of a lack of strategic planning. 
While the need for a reserve like the Current Budget Reserve is understandable in a rapidly changing and 
developing environment, it should be set at a more realistic level, and new initiatives should be properly 
costed, not just for the first year but also for the following years if medium-term expenditure framework 
principles are to be applied. 

Article 48 of the Budget Law and article 39 (4) of the Rules of Procedure of the Government stipulate that 
the explanation attached to draft legislation should contain an estimate of the financial resources required 
for implementation, both capital and revenue, for three years, and that no proposal should be submitted to 
the government without the favourable opinion of the Ministry of Finance. In practice, the Ministry of 
Finance views around 95% of draft legislation as part of the inter-ministerial consultation process, although 
often at very short notice, but ministries habitually assert, usually wrongly, that there is no financial 
consequence or that it is impossible to calculate that consequence (there is no guidance for ministries on 
how to calculate costs). It is left to the Ministry of Finance to calculate financial consequences, and these 
calculations are often ignored 

Despite the changes introduced by the specific and general fiscal rules and their inclusion in the 
three-year Fiscal Strategy Report, it is too early to say whether this will have a positive effect on the 
development of a medium-term expenditure framework that is closely interlinked with multi-annual 
planning and fiscal impact assessment. The creation of systematic, operational-level links with the EU 
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ŦǳƴŘǎΩ ǇƭŀƴƴƛƴƎ ŦǊŀƳŜǿƻǊƪ ŎƻǳƭŘ ƛƴŎǊŜŀǎŜ ǘƘŜ ǇƻǎƛǘƛǾŜ ŎƻƴǎŜǉǳŜƴŎŜǎ ƻƴ ǘƘŜ ǿƻǊƪ ƻŦ ǘƘŜ aƛƴƛǎǘǊȅ ƻŦ 
Finance and, later on, in other policy areas. Moreover, a considerable challenge remains in terms of 
strengthening the capacity within the administration to make reliable, medium-term macroeconomic and 
fiscal forecasts, both in the Ministry of Finance and in line ministries. This challenge leads to the need to 
increase the analytical capacity of ministries to conduct fiscal impact assessments. 

6. Budget Process  

Despite the amendments to the Budget System Law in recent years that have introduced a top-down 
expenditure ceiling, budget preparation in Serbia remains an incremental, bottom-up process that is 
heavily focused on a division of expenditure into line items. There has been no success in developing a 
strategic framework that would link strategic plans to budgeting and thus provide budget authorities with 
systematic information to facilitate a top-down approach. However, for 2012 it is intended to base the 
ƎƻǾŜǊƴƳŜƴǘΩǎ ǇǊƻǇƻǎŜŘ ōǳŘƎŜǘ ƻƴ ǘƘŜ ǎǘǊŀǘŜƎƛŎ ǇǊƛƻǊƛǘƛŜǎ ƻŦ ƭƛƴŜ ƳƛƴƛǎǘǊƛŜǎΦ 

With the establishment of the Fiscal Council in 2011, the timetable for budget preparation in the Budget 
System Law has changed. The overall timetable nevertheless remains broadly similar to the previous one. 
The process still starts with a forecast of relevant macroeconomic parameters by the Ministry of Finance 
and a specification by 15 March of priority objectives for the next three years by the direct budget-users. 
This initial phase culminates in a fiscal strategy report, containing a medium-term macroeconomic 
framework, main fiscal parameters for the upcoming yeaǊǎΣ ŀƴŘ ƛƴŦƻǊƳŀǘƛƻƴ ƻƴ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ Ƴŀƛƴ 
policy priorities. However, whereas previously this report had to be adopted by the government by 15 May, 
it is now presented to the Fiscal Council and adopted by the government by 15 July. The Fiscal Strategy 
Report constitutes the basis for the preparation of the state budget and of the financial plans for 
extra-budgetary funds. Whereas previously the negotiation process between the Ministry of Finance and 
line ministries lasted from 1 June to 1 November, when the draft Budget Law is presented to the National 
Assembly, this process now begins on 1 August.  

The parts of the budget cycle that have been allocated less time according to the new timetable are the 
drafting of budget proposals by budget-users (cut from 12 weeks to six weeks) and the analysis of these 
proposals by the Budget Preparation Department within the Ministry of Finance (cut from four weeks to 
two weeks). While the previous 12 weeks was more than sufficient for drafting a budget proposal, it seems 
likely that six weeks will be challenging for budget-users, especially given the fact that this period includes 
the holiday season. Limiting the time allowed for analysing these proposals to two weeks will also render 
this task very demanding.  

The revised preparation process introduces two new steps involving the National Assembly. The first step 
ŀƭƭƻǿǎ ǘƘŜ !ǎǎŜƳōƭȅ ǘƻ ƻŦŦŜǊ ŎƻƳƳŜƴǘǎ ŀƴŘ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ƻƴ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ CƛǎŎŀƭ {ǘǊŀǘŜƎȅ wŜǇƻǊǘ 
by 31 August. It is expected that the Assembly will be able to provide its opinion based on the analysis of 
the Fiscal Council. The second new step obliges the government to provide the Assembly with an updated 
Fiscal Strategy Report by 5 October ς in advance of the submission of the draft Budget Law by 1 November. 

¢ƘŜǊŜ Ƙŀǎ ōŜŜƴ ƴƻ ŎƘŀƴƎŜ ƛƴ ǘƘŜ ǘƛƳŜ ŀǾŀƛƭŀōƭŜ ǘƻ ǘƘŜ !ǎǎŜƳōƭȅ ŦƻǊ ǘƘŜ ŀƴŀƭȅǎƛǎ ƻŦ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ 
budget proposals, which remains six weeks. The reality is that to date the Ministry of Finance has had 
difficulty in meeting the 1 November deadline, and the Assembly has often had only a few days to carry out 
its role by the 15 December deadline. It remains to be seen how the revised schedule will evolve in terms of 
meeting the 1 November deadline. 

The changed calendar for preparation and approval of the budget is summarised below.  

15 February Minister of Finance provides instructions for proposals on the financing 
of priority areas 

15 March  Direct budget beneficiaries submit proposals for priority area financing 
for the budget year and the following two years 

30 April  Minister of Finance prepares the Fiscal Strategy Report containing the 
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ƎƻǾŜǊƴƳŜƴǘΩǎ ŜŎƻƴƻƳƛŎ ŀƴŘ ŦƛǎŎŀƭ ǇƻƭƛŎȅ ŀƴŘ ōǳŘƎŜǘ ǇǊƻƧŜŎǘƛƻƴǎ ŦƻǊ ǘƘŜ 
upcoming three-year period  

15 May  Minister of Finance delivers the Fiscal Strategy Report to the Fiscal 
Council 

15 June  Fiscal Council provides its opinion on the Fiscal Strategy Report 

1 July Minister of Finance presents the Fiscal Strategy Report to the 
government 

15 July Government adopts the Fiscal Strategy Report  

1 August Minister of Finance issues instructions for the preparation of budget 
proposals based on the Fiscal Strategy Report and delivers the report to 
local governments and extra-budgetary funds 

31 August National Assembly delivers comments and recommendations on the 
Fiscal Strategy Report to the government 

15 September  Direct budget beneficiaries and extra-budgetary funds submit their 
budget proposals to the Ministry of Finance  

1 October  Government adopts the revised Fiscal Strategy Report, updated with 
the most recent macroeconomic projections  

5 October  Government delivers the revised Fiscal Strategy Report to the Assembly 

15 October  Minister of Finance submits the draft Budget Law and draft decisions on 
the financial plans of extra-budgetary funds to the government  

1 November  Government adopts the budget and submits it to the Assembly  

15 December  National Assembly adopts the budget  

As indicated above, the Fiscal Strategy Report is considered an improved document in comparison with the 
previous Budget Memorandum. The report must take into account the general and specific fiscal rules 
contained in the Budget System Law. The specific fiscal rules include ceilings for salaries and pensions, 
which is a new development. Now that these ceilings are to be adopted by the government, there is cause 
to believe that budget-users will take the expenditure ceilings more seriously. This is important because if 
the institutional arrangements in the budget preparation process fail to restrict budget-ǳǎŜǊǎΩ ŜȄǇŜƴŘƛǘǳǊŜ 
proposals ōȅ ƳŜŀƴǎ ƻŦ ŦƛǊƳ ŎŜƛƭƛƴƎǎΣ ƛǘ ŎƻǳƭŘ ƭŜŀŘ ǘƻ ŀ ŘŜǘŜǊƛƻǊŀǘƛƻƴ ƛƴ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŦƛƴŀƴŎŜǎΣ ŀƴŘ ǘƘŜ 
Ministry of Finance would be unable to resist pressure for increased expenditure. Again, however, it is too 
early to say how effective the new specific fiscal rules will be, as they will be applied for the first time for 
the 2012 budget cycle. 

The establishment of the Fiscal Council is a positive development, as has been the introduction of the 
Fiscal Strategy Report, which is to contain expenditure ceilings. If the formulation of the 2012 budget 
takes significant account of the strategic priorities of line ministries, this will represent a major 
achievement. Taken together, these measures can enhance the development of top-down budgeting, 
which will provide stability to the budget process, promote fiscal discipline and ensure sustainable public 
finances. However, it remains to be seen how effective these measures will be in practice.  

7. Budget Management and Management of Public Investments 

Total government expenditure is not captured in the state budget since it does not include all donor 
funding. However, EU funding is shown separately in the published budget documentation, as is the 
co-financing element on the Serbian side. Overall, the capacity for dealing with EU funds is relatively good 
and is considered to be above the average in the region.  
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Although the Serbian budget includes capital expenditures, there is also a separate National Investment 
Programme (NIP), which is not fully incorporated into the budget. The NIP has been an issue for some 
years, but no action has been taken to address it. The fact is that the NIP is passed in January or February 
each year, even though the budget has been approved the previous December. Although the Ministry of 
Finance has indicated that only capital expenditures provided for in the budget can be executed and that 
the NIP is becoming less important as a proportion of total capital spending, it seems pointless to have two 
allocative processes that are drafted separately. Steps should be taken (if this is not already the case) to 
ensure that all proposed investments are fully included in the budget documentation.  

The elements of the NIP should also be included in the expenditure ceilings that are established during the 
budget preparation process. As the situation now stands, no consideration is given to the effect of capital 
expenditures on the current expenditures side of the budget (for example, the projected costs of building a 
hospital could be included in the capital expenditures without any reference to the cost of running that 
hospital once it is built). The authorities should merge investment planning with the standard budget 
process.  

In the 2008 and 2009 budgets, five ministries (Ministry of Public Administration and Local 
Self-Governments, Ministry of Trade and Services, Ministry of Religion, Ministry of Education, and Ministry 
of Health) had their budgets divided according to a programme structure. In addition, the annual financial 
statements for these ministries were required to include a report on the outputs of programme budgets. 
This requirement was intended as a first step towards developing a full system of programme budgeting, 
which in turn was intended as a step towards performance budgeting.  

While some ministries ς the Ministry of Health in particular ς have expressed satisfaction with programme 
budgeting, the system as it now stands is excessively complex and fails to enhance transparency and 
accountability. This situation is unlikely to change in the short term as it has not been developed internally 
by budget-users. The reality seems to be that managers in the budget-users do not have the authority, 
flexibility or capability to prioritise within the programme in order to deliver on these priorities. 

Programme budgeting was intended to be a key element in the strategic planning framework that was 
expected to be fully functional by 2010. Although Section 37 of the Budget System Law seems to oblige 
budget-users to prepare their financial plans on a strategic basis for the budget negotiation process, there 
is no evidence to suggest that this is the case, and the capacity for performance management and impact 
assessment remains weak. At best, the links between strategic plans and programme budgeting is tenuous. 
At worst, the focus on programme budgeting, according to some senior staff in the Ministry of Finance, has 
shifted attention away from the more immediately important task of developing a more strategic approach 
to the policy-making process. While the inclusion of activity-related and/or performance-related 
information could eventually make the budget more accessible and transparent, this information seems to 
serve as a distraction from more immediate priorities, and it should be scaled back.  

It is now clear that the time frame for introducing programme budgeting has proved to be too ambitious 
and has diverted focus from the more important short-term goal of improving policy-making within line 
ministries. It should not be abandoned completely, but it should be developed slowly on a much higher 
level. 

8. Budget Execution and Monitoring 

The Budget System Law provides for most of the basic principles necessary for effective budget execution 
and monitoring. The state budget, the financial plans of the extra-budgetary funds, and the budgets of local 
self-government units are controlled by the Treasury through the Treasury Single Account system. At the 
same time, the Treasury also registers all transactions in the treasury general ledger (see below with regard 
to government sector accounting). Through the centralisation of budget execution, a stringent control of 
transactions is possible. One clear weakness, however, is that the Treasury is not informed in advance of 
commitments by budget-users. It only learns of commitments when invoices are presented for payment, 
after the service has been completed. 
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The Treasury performs detailed control of all payment requests to ensure that the detailed line-item 
classification of the budget is complied with and that monthly cash apportionments are not exceeded. 
Furthermore, improvements have been made in cash forecasting capacity. All direct budget-users have 
ōŜŜƴ ŀǎƪŜŘ ǘƻ ǎǳōƳƛǘ ǘƘŜƛǊ ŎŀǎƘ Ǉƭŀƴǎ ƻƴƭƛƴŜ ōȅ ƳŜŀƴǎ ƻŦ ŀ ŦƛƴŀƴŎƛŀƭ ǇƭŀƴƴƛƴƎ ƳƻŘǳƭŜ ƛƴ ǘƘŜ ¢ǊŜŀǎǳǊȅΩǎ L¢ 
system. The increased use of IT in recent years has meant that the checking of all invoices presented by 
budget-users is no longer carried out manually by the Treasury as these invoices are now processed online, 
which is a more streamlined approach, although there is no evidence to indicate whether expenditure 
control has in fact improved or worsened as a result.  

The Treasury reports to the Ministry of Finance on liquidity shortages in order to reduce the danger of cash 
shortages that would prevent the completion of payments. Despite the fact that there is no formal liquidity 
committee, the Treasury works with the Ministry of Finance and the Public Debt Administration to forecast 
funding requirements in order to ensure that sufficient liquidity is available in the Treasury Single Account 
to execute payments. As a result, the availability of liquidity has improved in the past two years.  

The Public Debt Administration was separated from the Treasury in recent years and is operating 
independently and effectively. According to the Public Debt Administration, Serbia has developed as a 
result a greater access to financial markets that enable the management of short-term liquidity positions. 
The Administration is succeeding in providing the system with essential funding by issuing government 
paper. This function was previously identified as a precondition for efficient financial management and 
represents further improvement in the PEM system.  

However, despite these improvements, the government has still had to use its authority to suspend part of 
the public expenditure for up to 45 days and to introduce supplementary budgets in recent years. While 
the economic downturn was a factor in the decline of its fiscal position, Serbia has been paying the price for 
having pursued pro-cyclical fiscal policies when the economy was performing particularly well. It seems 
vital therefore that the existing budgetary targets are not breached in 2011. In this regard, the increased 
reliance on fiscal rules in the Budget System Law is encouraging, as it will enhance the power of the 
Ministry of Finance to set limits on public expenditure programmes and to enforce those limits. As 
indicated above, however, monitoring and control must be based on a system that is compatible with the 
available number of staff, IT tools and capability of the staff to carry out their roles. Monitoring by the 
Budget Preparation Department is based on an extremely detailed six-digit line item level, which is beyond 
the capacity of that department, given its limited number of staff. This level of detail should be changed so 
that the monitoring of the budget is less onerous.  

A previous recommendation concerned a provision that would allow funds to be carried over to the next 
budgetary year, with a view to avoiding wasteful decisions by budget-users in their attempts to make use of 
all available funds by the end of the year so that they are not lost. This recommendation has not been 
followed, and it should be considered as a means of ensuring that scarce resources are not wasted.  

The Treasury seems to be working well, insofar as it can control and record payments for direct 
budget-users and can provide information on indirect budget-users. Daily liquidity and cash-management 
issues are also being resolved quite well. However, it is not yet clear whether the new fiscal rules will 
enhance the ability of the Ministry of Finance to apply ceilings and to ensure that they are respected. To 
facilitate monitoring by the Budget Preparation Department, the basis should be changed to the more 
manageable three-digit level as opposed to the current six-digit level. In order to avoid inefficient 
end-of-year spending, consideration should be given to setting rules that would allow a carry-over of 
certain funds to the next year.  

9. Accounting and Reporting  

The Treasury is responsible for keeping a record of all transactions executed from the Treasury Single 
Account. This treasury ledger maintains a full record of all payments according to an organisational, 
functional, programme (for five ministries), three-digit economic, six-digit economic, and 
source-of-financing classification. In addition to the treasury ledger, direct budget-users are required to 
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keep accounting records of their own operations and of the operations of subordinate, indirect 
budget-users, although in practice most seem to rely on the Treasury accounting system. The Treasury 
produces reports on the execution of the budget, which are presented to the government within two 
weeks of the end of each month. The budget and accounting classification, previously based on the GFS 86, 
has changed to GFS 2001 in the past few years. 

The Treasury keeps the state accounts on a cash basis. This cash basis poses some difficulties with regard to 
the accounting for EU funds, which needs to be on an accrual basis, and thus today there are no plans to 
rely on the existing state accounting organised by the Treasury for EU-funded programmes.  

Furthermore, as stated above, the Treasury is not informed in advance of commitments by budget-users, 
which is a weakness that should be addressed.  

The consolidation of fiscal reports is currently being co-ordinated by the Macroeconomic and Fiscal Analysis 
Department in the Ministry of Finance. The Budget Accounting and Reporting Department in the State 
Treasury is primarily responsible for reporting on the execution of the budget of the Republic of Serbia. The 
social security organisations and local self-government units submit their reports to the Treasury, which 
performs their consolidation.  

Section 92 of the Budget System Law requires that the annual financial report of the Republic of Serbia and 
the annual financial reports of the extra-budgetary funds are to be subject to external audit by the State 
Audit Institution (SAI). The SAI operates in accordance with the Law on the State Audit Institution, under 
the direction of the five-member SAI Council. According to the Budget System Law, the consolidated 
financial reports of the Republic of Serbia must be sent to the National Assembly by 1 November. It would 
be preferable if this submission date was earlier.  

Currently, direct budget beneficiaries are required to submit annual reports to the Treasury by 31 March 
and those with indirect budget beneficiaries should consolidate their own data with the data from these 
indirect budget-users and produce an end-of-year report. The Ministry of Finance is to prepare and present 
to the government a draft law on the end-of-year report of the Republic by 20 June, which also is to include 
the end-of-year accounts for the extra-budgetary funds. By 15 July the government should submit the final 
accounts to the National Assembly (the final accounts of the state budget and the decisions on the final 
accounts of the financial plans of the social security organisations separately). If the 1 November deadline 
for submission of an audited annual report to the Assembly is to be brought forward to an earlier date, 
these earlier deadlines would have to be amended as well. 

The Treasury provides the accounting system for budget beneficiaries and enables timely and 
comprehensive reporting on the budgetary transactions, the previously mentioned weaknesses of the 
National Assembly in holding the executive to account notwithstanding. However, the failure to record 
commitments is a serious weakness that should be addressed  

10. Capacity for Upgrading the Public Expenditure Management System 

The capacity for sustainable reform is quite weak in Serbia. Understaffing and lack of administrative 
capacity remain problems in many key areas. A central problem is that the Ministry of Finance is not yet in 
a strong enough position to impose discipline and respect for the budget system law, existing regulations 
and budgetary decisions. Therefore, changing the budget system law and introducing new rules and 
procedures is not likely to make any real difference in practice as long as the Ministry of Finance is 
politically not in the position to enforce them. 

A concise and pragmatic new plan for reforming the Serbian public expenditure management system needs 
to be elaborated and approved, placing an emphasis on clarifying the roles and responsibilities of the 
various stakeholders in the public expenditure management process and on creating proper co-operation 
mechanisms. Capacity in the area of expenditure prioritisation needs to be strengthened, and new 
expenditure initiatives need to be included within a medium-term budget framework. These improvements 
can potentially be achieved with the proper design of the strategic planning framework.  
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The plan should start with an assessment of the current situation and should set concrete goals and targets, 
as well as planning measures to achieve the targets that are set. However, the plan must be realistic and 
must not set overly-ambitious targets to be achieved within a short time frame. Emphasis should therefore 
be placed on sequencing the activities for reform ς the ambition and calendar of activities should be 
determined as a function of what can realistically be achieved. 

Under the new plan a clarification of roles and responsibilities of the various stakeholders is crucial, this 
means that a clear demarcation of functions will have to be made. However, changing the division of 
functions is difficult at present since the functions of certain bodies, such as the Treasury, are described in 
great detail in the Budget System Law. The law will therefore have to be amended as part of the reform 
plan. In the course of amending the law and transforming it into an organic budget law, it would be strongly 
advisable to leave aside the detailed description of duties and responsibilities and to have those roles and 
functions provided by secondary legislation, which can be changed more easily in response to changing 
circumstances or to acquired practical experience.  

Public expenditure management in Serbia is a long way short of good European and international 
practice and the capacity for reform is weak. A new reform plan is urgently required, and such a plan 
cannot be imposed from the outside or by donors. It needs to come from within the government and it 
must enjoy widespread support throughout the public sector if it is to have any chance of success. The 
experience of other countries (including EU Member States) has shown that the reform agenda must be 
driven in the first instance at the political level. While the government as a whole must be committed to 
the reform agenda, a strong minister should be appointed to champion the reform as otherwise it will not 
succeed. 
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PUBLIC INTERNAL FINANCIAL CONTROL 

1. Baseline Questions 

1.1 Is there a coherent and comprehensive statutory base in place that defines the systems, 
principles and functioning of PIFC? 

1.1.1 The Budget System Law 

The Budget System Law (BSL) provides the legal underpinning for the development of public internal 
financial control (PIFC). There are no separate laws governing internal audit or FMC. The BSL applies to: 
ŎŜƴǘǊŀƭ ƎƻǾŜǊƴƳŜƴǘΤ ƭƻŎŀƭ ƎƻǾŜǊƴƳŜƴǘǎΤ ŀƭƭ ǇǳōƭƛŎ ƛƴǎǘƛǘǳǘƛƻƴǎΤ άƻǘƘŜǊ ƛƴŘƛǊŜŎǘ ōŜƴŜŦƛŎƛŀǊƛŜǎ ƻŦ ōǳŘƎŜǘ ŦǳƴŘǎΤ 
public enterprises and legal entities established by public enterprises; and/or legal entities over which the 
Republic, or local government, has direct or indirect control of more than 50% of the capital or has more 
than 50% of the votes in the board of directors or where public funds comprise more than 50% of total 
ǊŜǾŜƴǳŜǎέΦ All such entities are required to introduce financial management and control (FMC) and to have 
internal audit (although not necessarily their own internal audit units). 

This law is subject to regular amendment. The most recent substantive edition of the BSL was the one 
published in 2009, which is to be read in conjunction with the amendments made in 2010 and for the 
purposes of PIFC needs also to be read in conjunction with other laws such as the Law on State 
Administration and the Law on Civil Service122. Articles 80-83 define the concept of PIFC, FMC, internal audit 
(IA) and the central harmonisation unit (CHU). The last amendments relating to PIFC, made in 2010, include 
a definition of managerial responsibility (article 2, item 51a) as άǘƘŜ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ƻŦ ǘƘŜ ǘƻǇ ƳŀƴŀƎŜƳŜƴǘ 
heading the public fund beneficiaries for the financial, management and program-related tasks and 
ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ ǘƘŀǘ ǿŜǊŜ ŀǎǎƛƎƴŜŘ ǘƻ ǘƘŜƳέΦ ¢Ƙƛǎ ŘŜŦƛƴƛǘƛƻƴ ƛǎ ƻǇŀǉǳŜ όŀǘ ƭŜŀǎǘ ƛƴ 9ƴƎƭƛǎƘύ ōŜŎŀǳǎŜ ƛǘ ŘƻŜǎ 
not clŀǊƛŦȅ ǿƘŀǘ ǘƘŜ ǘŜǊƳǎ άŦƛƴŀƴŎƛŀƭΣ ƳŀƴŀƎŜƳŜƴǘ ŀƴŘ ǇǊƻƎǊŀƳƳŜ ǊŜƭŀǘŜŘ ǘŀǎƪǎ ŀƴŘ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ ǘƘŀǘ 
ŀǊŜ ŀǎǎƛƎƴŜŘ ǘƻ ǘƘŜƳέ ŀŎǘǳŀƭƭȅ ƳŜŀƴΦ It would be much clearer if the law referred specifically to the 
responsibility of the top manager to achieve objectives, meet performance standards, and establish 
appropriate management arrangements to ensure that this has occurred. The BSL itself is unclear about the 
relationships between the roles of the head of the organization and the executive or manager. 

1.1.2 Definitions for Internal Financial Control and FMC 

The 2010 amendments introduced new definitions in the BSL (article 2) for internal financial control in the 
public sector (item 51b) and financial management and control (item 51c). The former definition is 
intended to cover public internal financial control as a whole, that is including ex ante financial control and 
ex post internal audit (although it does not refer to these aspects) and the latter just to the financial 
management and control arrangements that are to be applied within a particular direct or indirect budget 
ōŜƴŜŦƛŎƛŀǊȅΦ ¢ƘŜ ƭŀǘǘŜǊ ŘŜŦƛƴƛǘƛƻƴ ŀǇǇŜŀǊǎ ǘƻ ƎƛǾŜ ǘƻƻ ƳǳŎƘ ǿŜƛƎƘǘ ǘƻ άǊƛǎƪ ƳŀƴŀƎŜƳŜƴǘέ ŀǎ ǘƘŜ ƳŜŀƴǎ ƻŦ 
ŀŎƘƛŜǾƛƴƎ άŀƴ ŀŘŜǉǳŀǘŜΣ Ŏƻǎǘ-effective, efficacious and effective manner of ensuring the delivery of 
ƻōƧŜŎǘƛǾŜǎέōŜŎŀǳǎŜ Ǌƛǎƪ ƳŀƴŀƎŜƳŜƴǘ ƛǎ ƴƻǘ ǘƘŜ Ƴŀƛƴ ǾŜƘƛŎƭŜ ŦƻǊ ŀŎƘƛŜǾƛƴƎ ǘƘŜ ŘŜƭƛǾŜǊȅ ƻŦ ƻōƧŜŎǘƛǾŜǎΦ 
Responsibilities 

!ǊǘƛŎƭŜ тм ƻŦ ǘƘŜ .{[Σ ά!ŎŎƻǳƴǘŀōƛƭƛǘȅ ƻŦ 9ȄŜŎǳǘƛǾŜǎ ŀƴŘκƻǊ aŀƴŀƎŜǊǎ ƻŦ 5ƛǊŜŎǘΣ ŀƴŘκƻǊ LƴŘƛǊŜŎǘ .ǳŘƎŜǘ 
.ŜƴŜŦƛŎƛŀǊƛŜǎέΣ ǇǊƻǾƛŘŜǎ a basis for establishing managerial accountability and delegation of authorities 
concerning commitments and.  

¢ƘŜ .{[ όŀǊǘƛŎƭŜ тнύ ǇǊƻǾƛŘŜǎ ŦƻǊ ǘƘŜ ǎŜǇŀǊŀǘƛƻƴ ƻŦ ǘƘŜ ŦǳƴŎǘƛƻƴǎ ƻŦ ǘƘŜ άƻǊŘŜǊƛƴƎ ǇŀǊǘȅέ όǿƘƻ ƛǎ ǘƘŜ 
executive and/or manager of a budget benefiŎƛŀǊȅύ ŀƴŘ ǘƘŜ άŀŎŎƻǳƴǘŀƴǘέΦ ¢ƘŜ ŦƻǊƳŜǊ ƛǎ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ ǘƘŜ 
άƳŀƴŀƎŜƳŜƴǘ ƻŦ ŦǳƴŘǎΣ ŎƻƳƳƛǘƳŜƴǘ ŎǊŜŀǘƛƻƴΣ ƛǎǎǳŀƴŎŜ ƻŦ ǇŀȅƳŜƴǘ ƻǊŘŜǊǎ ǘƻ ōŜ ŜȄŜŎǳǘŜŘ ŦǊƻƳ ǘƘŜ 
ŀǳǘƘƻǊƛǘȅΩǎ ŦǳƴŘǎέΣ ŀƴŘ ǘƘŜ ƭŀǘǘŜǊ ŦƻǊ άƭŜƎŀƭƛǘȅΣ ŎƻǊǊŜŎǘƴŜǎǎ ŀƴŘ ǇǊŜǇŀǊŀǘƛƻƴ ƻŦ ǊŜŎƻǊŘǎ ƻƴ ōǳǎƛƴŜǎs changes 
ŀƴŘ ƻǘƘŜǊ ōǳǎƛƴŜǎǎ ŜǾŜƴǘǎ ǘƘŀǘ ǇŜǊǘŀƛƴ ǘƻ ǘƘŜ ǳǎŀƎŜ ƻŦ ǘƘŜ ŀǳǘƘƻǊƛǘȅΩǎ ŦǳƴŘǎΣ ŀƴŘκƻǊ ōǳŘƎŜǘ ŀǇǇǊƻǇǊƛŀǘƛƻƴǎΣ 
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as well as the legality, correctness and preparation of records on business changes and other business 
events that pertain to the usage of ǘƘŜ ŦǳƴŘǎ ŀƴŘ ƻǘƘŜǊ ǇǊƻǇŜǊǘȅέΦ (The treasury system then adds a further 
automatic financial control check.)  

¢Ƙƛǎ ǎŜǇŀǊŀǘƛƻƴ ŎƻƴŦǳǎŜǎ άƳŀƴŀƎŜǊƛŀƭ ŀŎŎƻǳƴǘŀōƛƭƛǘȅέ ōŜŎŀǳǎŜ ǘƘŜ ƳŀƴŀƎŜǊ ǎƘƻǳƭŘ ōŜ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ ōƻǘƘ 
sets of activity, but within that responsibility a separation of duties should occur to ensure that checks and 
balances exist to prevent the misuse of funds. Managerial accountability also cannot be effective without 
the systematic delegation of authority from the head of the budget user. Although article 71 appears to 
permit such delegation, this power is operationally ineffective if it is not accompanied by a clarity of 
objectives, a clear allocation of responsibilities, accompanying budgets, performance standards, timelines, 
and reporting to ensure accountability. In practice, delegation does not seem to occur in any substantial 
and formal way. 

1.1.3 Definition of Efficiency 

!ǊǘƛŎƭŜ п όоύ ƻŦ ǘƘŜ .{[ ǊŜŦŜǊǎ ǘƻ άǘŜŎƘƴƛŎŀƭ ƻǊ ƻǇŜǊŀǘƛƻƴŀƭ ŜŦŦƛŎƛŜƴŎȅ ǿƘƛŎƘ ǎƘŀƭƭ ƛƳǇƭȅ ǘƘŜ ǳǎŜ ƻŦ ōǳŘƎŜǘ 
funds and possiōƛƭƛǘȅ ƻŦ ǘƘŜƛǊ ŀǇǇƭƛŎŀǘƛƻƴ ǿƛǘƘ ǘƘŜ ƭƻǿŜǎǘ ǇƻǎǎƛōƭŜ ŎƻǎǘǎέΦ This definition of efficiency is 
ƛƴŀŘŜǉǳŀǘŜ ōŜŎŀǳǎŜ ƛǘ ǎŜŜƳǎ ǘƻ ǎǳƎƎŜǎǘ ǘƘŀǘ ǘƘŜ ƻƴƭȅ ƛƴŘƛŎŀǘƻǊ ƻŦ ŜŦŦƛŎƛŜƴŎȅ ƛǎ ǘƘŜ άŎƻǎǘέΦ This same article 
ŀƭǎƻ ǎǘŀǘŜǎ ǘƘŀǘ άƛƴ ǘƘŜ ŎƻǳǊǎŜ ƻŦ ōǳŘƎŜǘ ǇǊŜǇŀǊŀǘƛƻn and execution, principles of efficiency, cost 
effectiveness, effectiveness, publicity, comprehensiveness, accuracy and unique budget classification must 
ōŜ ƻōǎŜǊǾŜŘέΦ CƛǊǎǘ ƻŦ ŀƭƭΣ ƛǘ ƛǎ ǎǘǊŀƴƎŜ ǘƻ ƭƛƴƪ άŀŎŎǳǊŀŎȅ ŀƴŘ ǳƴƛǉǳŜ ōǳŘƎŜǘ ŎƭŀǎǎƛŦƛŎŀǘƛƻƴέ ǿƛǘƘ ǘƘe 
άǇǊƛƴŎƛǇƭŜǎ ƻŦ ŜŦŦƛŎƛŜƴŎȅΣ Ŏƻǎǘ ŜŦŦŜŎǘƛǾŜƴŜǎǎΣ ŜŦŦŜŎǘƛǾŜƴŜǎǎέΦ {ŜŎƻƴŘƭȅΣ ǘƘŜǎŜ ǇǊƛƴŎƛǇƭŜǎ ƻŦ άŜŦŦƛŎƛŜƴŎȅΣ Ŏƻǎǘ 
ŜŦŦŜŎǘƛǾŜƴŜǎǎΣ ώŀƴŘϐ ŜŦŦŜŎǘƛǾŜƴŜǎǎέ ŀǊŜ ƴƻǘ ŘŜŦƛƴŜŘ ƛƴ ǘƘŜ .{[Φ ¢ƘƛǊŘƭȅΣ ƛƴ ŀǊǘƛŎƭŜ тм ǘƘŜǊŜ ƛǎ ŀƴ ƻōƭƛƎŀǘƛƻƴ 
ǇƭŀŎŜŘ ƻƴ άŜȄŜŎǳǘƛǾŜǎΣ ŀƴŘκƻǊ ƳŀƴŀƎŜǊǎ ƻŦ ŘƛǊŜŎǘ ŀƴŘκƻǊ ƛƴŘƛǊŜŎǘ ōǳŘƎŜǘ ōŜƴŜŦƛŎƛŀǊƛŜǎέ ǘƻ ōŜ ŀŎŎƻǳƴǘŀōƭŜ 
ŦƻǊ άƭŜƎŀƭΣ ǇǳǊǇƻǎŜŦǳƭΣ Ŏƻǎǘ ŜŦŦŜŎǘƛǾŜ ŀƴŘ ŜŦŦƛŎƛŜƴǘ ǳǎŀƎŜ ƻŦ ōǳŘƎŜǘ ŀǇǇǊƻǇǊƛŀǘƛƻƴǎέΦ IƻǿŜǾŜǊΣ ƴƻǿƘŜǊŜ ŜƭǎŜ 
in the law does this exhortation appear, and evidently there is no appreciation of what these terms mean 
or how these objectives might be achieved.  

1.1.4 Internal Audit and CHU 

The legal basis for the establishment of internal audit and the CHU is also set out in the BSL (as amended in 
2010). Articles 82 and 83 provide appropriate legal authority for both internal audit and the CHU. The 
definition of internal audit in article 2, item 51c, is consistent with the international definition. 

1.1.5 Secondary Legislation 

¢ƘŜ ǎŜŎƻƴŘŀǊȅ ƭŜƎƛǎƭŀǘƛƻƴ ŦƻǊ tLC/ Ŏƻƴǎƛǎǘǎ ƻŦ ǘƘŜ άwǳƭŜōƻƻƪ on the joint criteria for setting up and 
ŦǳƴŎǘƛƻƴƛƴƎ ƻŦ ŦƛƴŀƴŎƛŀƭ ƳŀƴŀƎŜƳŜƴǘ ŀƴŘ ŎƻƴǘǊƻƭ ƛƴ ǘƘŜ ǇǳōƭƛŎ ǎŜŎǘƻǊέΣ ǘƘŜ άwǳƭŜōƻƻƪ ƻƴ Ƨƻƛƴǘ ŎǊƛǘŜǊƛŀ ŦƻǊ 
organising and standards and methodological instructions for performing internal audit in the public 
ǎŜŎǘƻǊέΣ ōƻǘƘ ŀŘƻǇǘŜŘ ƛƴ нллтΣ ŀƴŘ ǘƘŜ άwŜƎǳƭŀǘƛƻƴ ƻƴ ǘŜǊƳǎΣ ƳŀƴƴŜǊǎ ŀƴŘ ǇǊƻŎŜŘǳǊŜǎ ƻŦ ŜȄŀƳ-sitting for 
acquiring a title of certified internal auditor in the public sector, adopted in June 2009. The FMC and IA 
rulebooks are currently under revision to reflect the current BSL. Both rulebooks place much emphasis on 
risk management, and whilst important risk management is not the primary aspect of FMC.  

¢ƘŜ Ca/ ǊǳƭŜōƻƻƪ ŘŜŦƛƴŜǎ άǎƻǳƴŘ ŦƛƴŀƴŎƛŀƭ ƳŀƴŀƎŜƳŜƴǘέ ŀǎ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘ ǘƻ ǎǇŜƴŘ ŀƴŘ ƳŀƴŀƎŜ ǇǳōƭƛŎ 
funds in line with tƘŜ ǇǊƛƴŎƛǇƭŜǎ ƻŦ άŜŎƻƴƻƳȅΣ ŜŦŦŜŎǘƛǾŜƴŜǎǎ ŀƴŘ ŜŦŦƛŎƛŜƴŎȅέΣ ǿƘŜǊŜŀǎ ǎƻǳƴŘ ŦƛƴŀƴŎƛŀƭ 
management is also about achieving the policy objectives of the organisation. The IA rulebook is not clear 
about managerial accountability and also includes definitions, e.g. ŎƻƴŎŜǊƴƛƴƎ άŎƻƴǘǊƻƭέ ƻǊ άƛƴŘŜǇŜƴŘŜƴŎŜέ 
that ς at least in the English translation ς do not seem to be compatible with international standards. It also 
introduces new concepts that are not defined either in the rulebook or referred to in the BSL, such as an 
άŀǳŘƛǘ ōƻŀǊŘέΣ ŀƴŘ ƛǘ ƛƴŎƻǊǊŜŎǘƭȅ ǊŜƭŀǘŜǎ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ ŀƴ άŀǳŘƛǘ ōƻŀǊŘέ ǘƻ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŀǳŘƛǘ ǎǘŀƴŘŀǊŘǎ 
(defined earlier in the Rulebook as IIA standards). Both rulebooks require further revision before they are 
approved but as those Rulebooks interpret the BSL the provisions of that law may also require amendment 
first. 
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1.1.6 Preparations for the Decentralised Implementation of IPA Funds 

The legal basis for the management of IPA funds is currently established in the IPA Framework Agreement 
between the European Commission and Serbia. This framework agreement was prepared by the EC as a 
standard agreement for all countries, and it does not fit well into the framework of the Serbian BSL. The 
Serbian authorities are preparing a horizontal decree or law (still to be decided) to govern the 
implementation of IPA funds, which aims to ensure better legal grounds for IPA activities under 
decentralised management. It is important, however, that this IPA law/decree does not become merely a 
transposition of the IPA Framework Agreement into national legislation, as it should provide sound legal 
grounds for other aspects of managing the programmes, such as placing obligations also on final 
beneficiaries and including grounds for recovering from beneficiaries the potential misuse of funds. For this 
purpose, a decree might not suffice (unless the BSL is complemented by a relevant delegation norm). It 
would also be beneficial for medium-term and longer-term developments if this IPA decree/law relied as 
much as possible on, and referred to, the principles established by the BSL. 

The formal legal framework for PIFC for internal audit and the CHU is broadly satisfactory. However, the 
regulations for FMC require change. The main problem lies in the legal clarity and application of the 
principle of managerial accountability and the separation of the role of the executive from the role of the 
accountant. The proposed secondary legislation for both FMC and internal audit requires further review, 
but a precondition to this is that the BSL is clarified first with regard to FMC. 

1.2 Are relevant management and control systems and procedures in place and 
functioning? 

The structure of spending-units in Serbia consists of first-level spending organisations ς direct budget 
beneficiaries (DBBs) ς and second-level spending organisations ς indirect budget beneficiaries (IDBBs).  

The allocation of budget funds to each DBB includes the sums that are to be made available by the DBB to 
each of its IDBBs. Each DBB is required to inform each of its IDBBs of the sums to be allocated to them, 
after having first obtained the agreement of the Treasury. In the event that a DBB fails to do so, that DBB is 
not entitled to retain for its own purposes the funds that should have been allocated to the IDBB(s).  

1.2.1 Budgetary Arrangements  

The budgetary arrangements are based on traditional input budgets and the PIFC arrangements are 
focussed on cash control against the budget. Budgets tend to be held centrally within DBBs and are not 
allocated to individual line managers as would be necessary with the development of managerial 
accountability. Programme budgeting is in its infancy and no consideration is given to the achievements 
made through the budgetary funds allocated to DBBs and IDBBs. For some services responsibilities for the 
provision of the service are divided. For example, the education service is partly funded by the state 
όŜǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ ǘŜŀŎƘŜǊǎΩ Ǉƻǎƛǘƛƻƴǎ ŀƴŘ ǎŀƭŀǊƛŜǎύ ŀƴŘ ǇŀǊǘƭȅ ōȅ ƳǳƴƛŎƛǇŀƭƛǘƛŜǎ όǇǊƻǾƛǎƛƻƴ ƻŦ ōǳƛƭŘƛƴƎǎ ŀƴŘ 
other facilities). This division of responsibilities complicates effective management, with each funding 
organisation focusing on its own area of interest in the control of expenditure. Outputs or outcomes cannot 
be easily monitored with such a heavy focus on inputs or such a divided set of responsibilities. 

Discretion to reallocate funds between budget lines and programmes is limited, in accordance with the 
provisions of the BSL. Up to 5% of funds may be reallocated between budget lines and 10% between 
programmes, with the approval of the Ministry of Finance. These same principles apply to local 
governments, with the formal approval of the local authority substituting for that of the Ministry of 
Finance. There appears to be no appreciation of the need to undertake any form of strategic financial 
planning, an activity that is essential for increasing efficiency and effectiveness. Also, there is apparently no 
appreciation of the need to assess the financial impact on current accounts of investment projects. 
Economic and social analysis of the costs of infrastructure projects did not appear to be undertaken. Again, 
there is apparently no long-term strategy for the financing of pension and health insurance funds.  



SIGMA Assessment Serbia 2011 Public Expenditure Management and Control April 2011 

131 

1.2.2 Treasury Controls  

The Treasury manages public expenditure by means of cash control against the budget. Control by the 
treasury system means that when a limit is met, expenditure payments (other than salaries) may be 
delayed, with the result that creditors then are not paid. The treasury system does not include records of 
commitments, and there is no evidence that DBBs or IDBBs keep this information either. Therefore the 
management of expenditure during the year can be problematic leading to inefficiency.  

DBBs and some IDBBs have direct access to the treasury system, and those IDBBs that do not have direct 
access submit paper copies of invoices to Treasury regional offices for payment. The Budget System Law 
requires each spending organisation to appoint an accountant, who is responsible for the financial control 
processes and has a separate legal function from the executive management, although he/she is part of the 
establishment of the DBB or IDBB.  

Apart from cash control against the budget, the Treasury also exercises control against a forecast of 
monthly cash flow. Forecasts are initially prepared by DBBs and IDBBs, covering a three-month period, and 
negotiated with the Treasury. 

During the financial year, budget rebalancing may occur (for example, in the event of a shortfall in revenues 
against those planned), and this may result in delays in the payment of creditors (employee payments are 
generally not delayed). 

The Treasury provides the accounting system for all DBBs, IDBBs, local governments and, some (but not the 
main) state enterprises. The Treasury controls expenditure down to the third level. The control exercised by 
the Treasury, apart from ensuring that budgets are not exceeded, focuses on compliance, and each 
ǇŀȅƳŜƴǘ Ƙŀǎ ǘƻ ōŜ ŀǳǘƘƻǊƛǎŜŘ ōȅ ǘƘǊŜŜ ǇŜǊǎƻƴǎΣ ƛΦŜΦ άǇǊŜǇŀǊŜŘ ōȅέ ǘƘŜ ŦƛǊǎǘ ǇŜǊǎƻƴΣ άŎŜǊǘƛŦƛŜŘ ōȅέ ǘƘŜ 
second ŀƴŘ άŀǇǇǊƻǾŜŘ ōȅέ ǘƘŜ ǘƘƛǊŘΦ  

The Treasury also prepares the payroll for all DBBs and for primary and secondary education staff. 

1.2.3 Controls within Direct Budget-Users (DBBs) 

Each DBB is required under the BSL to establish a separate finance unit, which has the responsibility of 
preparing a financial plan for the execution of the budget, submitting requests to the Treasury for the 
execution of the budget, and preparing reports on the results of the budget execution. The finance unit is 
also responsible for inputting information directly into the treasury system online. The manager is the head 
of a budget user and the finance unit provides him with reports about spending. Cost Financial information 
is generally not supplied to lower levels of managers who are responsible for providing services or 
activities. Detailed analytical information (such as cost information) is not yet provided at all. Financial 
ƳŀƴŀƎŜƳŜƴǘ ŀƴŘ ŎƻƴǘǊƻƭ όCa/ύ ǘƘŜǊŜŦƻǊŜ Ŏŀƴ ōŜ ŎƻƴŎŜǊƴŜŘ ƻƴƭȅ ǿƛǘƘ άŎƻƴǘǊƻƭέΦ 

The head of the DBB (minister) is to approve all expenditure, although for some expenditure the state 
secretary of the ministry may approve. The head of the DBB may allocate budgetary funds based either on 
his/her own judgment or on the advice of a committee established by the DBB head, but the head retains 
overall responsibility for the allocation of funds within a DBB.  

Revenue collection arrangements were not assessed in detail by SIGMA. However, for some revenue (social 
and health insurance funds, for example), there are significant arrears, stretching back over long periods of 
time (around 20 years). Responsibility for collecting these arrears lies with the Tax Inspectorate rather than 
with the relevant fund. There also appeared to be little information available as to the extent of fraud in 
relation to these funds and whether the trend of fraud was increasing or decreasing. 

1.2.4 Controls on Indirect Budget-Users (IDBBs) 

Extensive use is made by DBBs of IDBBs and public enterprises for the delivery of public services. Belgrade 
City Council alone has some 800 IDBBs, including about 24 public enterprises (not all of which were 
profitable). Many of these IDBBs are small organisations, such as schools, libraries and childcare facilities. 
Others are more substantial, such as hospitals and universities. The operation of public services through 
subsidiary organisations does not present difficulties if the managerial control over those subsidiaries is 
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tight and effective. LŦ ƛǘ ƛǎ ƴƻǘ όŀƴŘ άǘƛƎƘǘ ŀƴŘ ŜŦŦŜŎǘƛǾŜέ ŘƻŜǎ ƴƻǘ ƳŜŀƴ ŘŜǘŀƛƭŜd supervision and checking of 
all activities), then there is a real risk that these IDBBs, as they are not directly under the control of the DBB, 
will develop their own agendas and operating standards. Clear terms of reference and objectives, as well as 
governance and operating standards, should be set for each IDBB as part of the annual budget-setting 
process in the form of a public service agreement, in return for a budget being made available. The IDBBs 
should be held to account by the DBB for the achievement of those objectives and for the maintenance of 
those governance and operating standards.  

1.2.5 Controls on Public Enterprises 

Public enterprises owned by the state, which in total number 25, are all said to be profitable except for 
two. These two enterprises are subsidised from the state budget, and the remaining 23 contribute to the 
state budget. From a PIFC point of view, there are apparently a number of weaknesses with the 
arrangements for the control of public enterprises. These weaknesses include the lack of clear terms of 
reference (which would go into much more detail than those contained in legislation establishing the 
enterprises) and the arrangement whereby the boards of these enterprises are appointed by the state and 
the board elects the chairman. This arrangement would be unusual if the state required (as it ought to do) 
clear leadership to drive the enterprise in a particular direction and for this to occur the state should 
appoint the chairman of the board. Therefore, the chairman should not be elected by the members of the 
board but should separately and directly be appointed by the State. The Chairman also should be given 
specific terms of reference to reflect what the State expects the public enterprise to achieve. 

Again, public enterprises should be expected to adhere to the standards of corporate governance laid down 
by the state, and these standards should include, inter alia, arrangements for establishing internal audit 
units and the terms under which they are to operate. Another feature of the current arrangements is that 
the board appoints the external auditors. Again, this arrangement seems to be inappropriate, and the 
Minister of Finance should appoint the external auditor, who should report to the minister as well as to the 
board.  

Some public enterprises have appointed internal auditors. In 2009 in 5 public enterprises a total of 50 
internal auditors were appointed, although as there appeared to be no independent audit committees 
established, those internal auditors have received no independent support. Therefore, in any serious 
conflict between the internal auditor and the chief executive, the consequence renders substantive internal 
auditing ineffective. The same comment could be made about local government enterprises.  

Overall, so far as IDBBs and public enterprises are concerned, the relationships between them and the 
relevant DBB should be strengthened and if legislation is required to achieve this, then the BSL law should 
be amended and the secondary legislation should specify how FMC and internal audit ought to be applied 
to both these types of organisations, IDBBs would fall within the framework of the law relating to 
budgetary institutions but separate provisions would be required to address public enterprises.  

1.2.6 Funds 

The SIGMA interviews led to the impression that there appeares to be little concern about the level of risk 
associated with fraud concerning both the health insurance fund and the pension and disability fund. (The 
health insurance fund may have had information in this regard, but the Ministry of Health did not, which 
should have been expected.) No information was available concerning the level of fraud or trends in fraud. 
Also for both funds there were significant arrears of contributions by employers, which covered a number 
of years. Responsibility for collecting those funds lies with the Tax Collection Agency of the Ministry of 
Finance. No statistics were available concerning the scale of, or trends in, those arrears, which in itself was 
surprising, even though the organisations interviewed were not directly responsible for the collection 
process. 

1.2.7 Managerial Accountability 

In the management of public services in Serbia it is not clear who the managers of DBBs really are ς apart 
from the head of the budget beneficiaries. No information were provided showing how the head of the 
organization delegated authority to line managers and set objectives, performance standards or reporting 
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arrangements. While delegation is in principle permitted, in practice little delegation actually occurs and is 
not accompanied by the delegation of budgetary resources or the specification of objectives to be achieved 
or performance standards to be established. Neither is there any specific requirement on individual 
managers (other than general exhortations) to achieve efficiency and effectiveness of activities. As a result 
of this lack of establishment of managerial accountability, the substantive implementation of FMC and 
internal audit is very difficult. The scale of managerial reform that is required extends beyond the 
ƛƳƳŜŘƛŀǘŜ ǎŎƻǇŜ ƻŦ ǘƘŜ /I¦Σ ŀƴŘ ǘƘŜǊŜŦƻǊŜ ǘƘŜ /I¦Ωǎ ǊƻƭŜ ǎƘƻǳƭŘ ōŜ ǘƻ ǿƻǊƪ ǿƛǘƘ ǘƘƻǎŜ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ 
wider civil service reform and training.  

Some recent reforms have been made concerning the arrangements for inputting information online into 
the treasury financial control system. DBBs now input information directly, which automatically blocks 
payments if resources are not available. However, this task hardly amounts to managerial accountability.  

1.2.8 Financial Inspection 

Financial inspection is regulated by Articles 84 ς 91 of the BSL. The Inspection Department is headed by an 
assistant minister. It currently has five staff, including the assistant minister, and foresees the appointment 
of an additional seven staff to bring staffing numbers up to the full level.  

The main objective of inspection arrangements (whether at central or local government level) is to ensure 
compliance with the law and with approved processes (Art. 86). Therefore, while systems to prevent and 
take action against mistakes and irregularities and to recover any amounts lost as a result of irregularities 
or negligence exist in theory, their practical effect at this stage of development can only be limited.  

There is a potential overlap between internal audit and inspection activities because both of these areas 
are concerned with compliance. The fact that both functions have clear separate legal basis will not alter on 
its own the actual practice or the perception of managers. As internal audit and inspection continue to 
develop, the potential for overlapping and the confusion that this might cause need to be carefully 
monitored.  

1.2.9 Present Arrangements for the Independent Review of Expenditure and Income 

¢ƘŜ ƻǾŜǊŀƭƭΣ άƛƴŘŜǇŜƴŘŜƴǘέ ǊŜview of the quality of the control of public expenditure in Serbia by internal 
audit and inspection is limited. This situation is due to the fact that there are relatively few internal auditors 
and very few inspectors, and overall experience is lacking. Reliance is placed on the treasury system to 
ensure that budget limits and cash flow limits are not exceeded. There are no arrangements to assess the 
achievements that were made through the use of the budgetary funds that had been provided. 

1.2.10 Preparations for the Decentralised Implementation of IPA Funds 

The institutional framework for the decentralised implementation of IPA funds (DIS) has basically been 
decided for all IPA components, and with the help of two technical assistance projects and one twinning 
project the various authorities are making preparations to support these structures with procedures and 
basic know-how. The only exception is that the placement of the Audit Authority remains an open issue, as 
no institution seems to be taking responsibility for the matter in Serbia. It is likely that the constant 
repetition of the required independence of the Audit Authority, to the point where nobody ς except the 
Minister of Finance personally ς could be involved in establishing it, has led to a lack of operational 
leadership. The incapability of establishing, staffing and preparing the function of the Audit Authority 
constitutes one of the most critical risks for Serbia in its ambition to be ready for DIS by the end of 2011 or 
at the beginning of 2012. 

Budgetary control is exercised through the treasury system, and managerial accountability for that 
expenditure is limited, with no definition of what is intended to be achieved or is being achieved with 
that expenditure. FMC at this stage of its developmŜƴǘ ŦƻŎǳǎŜǎ ƻƴƭȅ ƻƴ άŎƻƴǘǊƻƭέ ŀƴŘ ƴƻǘ ƻƴ άŦƛƴŀƴŎƛŀƭ 
ƳŀƴŀƎŜƳŜƴǘέΦ ¢ƘŜǊŜ ƛǎ ƴƻ ǎȅǎǘŜƳŀǘƛŎ ǇǊƻŎŜǎǎ ǘƘŀǘ Ƙŀǎ ŀǎ ƛǘǎ ŦƻŎǳǎ ŀƴ ƛƳǇǊƻǾŜƳŜƴǘ ƛƴ ǘƘŜ ǉǳŀƭƛǘȅ ƻŦ 
public expenditure with the aim of increasing efficiency and effectiveness. 

Besides the lack of managerial accountability (which is a serious constraint on the development of PIFC), 
a lack of clear rules governing the relationships between DBBs, IDBBs and public enterprises also weaken 
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the efficiency and effectiveness of public expenditure. An awareness of the potential levels of fraud also 
seems to be lacking in some areas of activity. The CHU should cooperate with organisations responsible 
for overall civil service and public administration reform to ensure that a full appreciation of managerial 
accountability exists and that managers appreciate their responsibilities with the establishment of PIFC. 
Arrangements to prevent the overlapping of internal audit and inspection activity should be put in place. 

1.3 Are functionally independent internal audit arrangements with relevant functions, 
remit and scope in place and functioning? 

All public organisations specified in the BSL have to ensure that internal audit is provided, either in the form 
of an internal audit unit or in some other manner. The BSL requires internal audit units to be independent, 
have no other functions and report to top management. 

In total 21 internal audit units are required to be established in DBBs. The remainder of the DBBs and all 
IDBBs are nevertheless required to ensure that their activities are subject to internal audit even though 
they may choose not to establish an internal audit unit themselves, and therefore in practice 31 such units 
exist. Overall there are approximately 130 internal auditors (none has yet been certified). These statistics 
are based on the latest information provided in the March 2010 annual questionnaire of the CHU. What is 
not known is whether all other DBBs and IDBBs have put in place internal audit arrangements. 

In those DBBs that have established internal audit units, the focus of internal audit activity is on the DBBs 
themselves rather than on the total public expenditure and income environment, which for the most part 
can be administered by a DBB through its IDDBs. For example, there are only two internal auditors covering 
health (most health institutions are financed from the health insurance fund and would be regarded as 
indirect budget beneficiaries or independent organisations, and the health insurance fund has only one 
internal auditor). The possible transfer of health insurance supervisors to internal audit may help to remedy 
this weakness but the work presently carried out by those supervisors would still need to be undertaken 
and overall the competence of internal audit in health should be significantly strengthened. Other internal 
audit staffing levels include five covering education, two for defence, one in the Treasury, and one in the 
Ministry of Finance, while the Ministry of Interior and the City of Belgrade each has nine internal auditors.  

The envisaged number of auditors to be required by a DBB seems to depend on the extent to which 
resources are made available from the budget, regardless of the fact that these entities are controlled by 
ǘƘŜ ǎǘŀǘŜ ŀƴŘ Ƴŀȅ ƘŀǾŜ ǎƛƎƴƛŦƛŎŀƴǘ άƻǿƴ ŦǳƴŘǎέ ƻǊ Ƴŀȅ ōŜ ŦǳƴŘed indirectly by the state, as hospitals are, 
and whether or not services are directly administered by the DBB itself or through IDBBs. A further problem 
is that personnel numbers are subject to limitations due to the economic circumstances in Serbia, and 
there are examples of recent reductions in the number of internal auditors and of an inability to fill 
vacancies.  

While a formal internal audit framework therefore exists, in practice its capacity is limited. In any event, as 
no managerial accountability exists, the extent to which internal audit can be effective is questionable. 
Again, as no information on objectives or outputs is required, annual and strategic audit programmes 
cannot be based on helping organisations to achieve their objectives.  

The BSL specifies that internal auditors are not to undertake any operational activity, and this provision is 
appropriate. However, especially because internal audit units are small, internal audit is potentially 
vulnerable to pressure from top managers, in terms of both what it reviews and reports on and how those 
reports are treated by top management. Furthermore, no alternative route appears to be available to an 
internal auditor in the event that such pressure is applied. 

Independent internal audit has been established, but its functional capability is limited at present by the 
shortage of staff and by other factors linked to its current state of development. The definition of internal 
audit contained within the BSL is appropriate. However, the lack of effective managerial accountability, 
together with the accompanying management structures and output objectives, makes the development 
of internal audit extremely difficult, other than its development as an element of the financial control 
system. The levels of staffing of DBB internal audit units should reflect not only the risk associated with 
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the DBB but also ς unless its IDBBs have established internal audit units ς the risks associated with those 
L5..ǎ ŀƴŘ ǿƛǘƘ ǘƘŜ ƛƴŎƻƳŜ ŀǊƛǎƛƴƎ ŦǊƻƳ άƻǿƴ ŦǳƴŘǎέΦ 

1.4 Are adequately resourced and competent central harmonisation arrangements for FMC 
and IA in place and functioning? 

Although the CHU was established formally in March 2010 as a department of the Ministry of Finance, 
headed by an assistant minister, in reality it has been in existence for over three years, initially as a function 
ƻŦ ǘƘŜ ƛƴǘŜǊƴŀƭ ŀǳŘƛǘ ŘŜǇŀǊǘƳŜƴǘ ƻŦ ǘƘŜ aƛƴƛǎǘǊȅ ƻŦ CƛƴŀƴŎŜΦ ¢Ƙƛǎ άŀŎǘƛƴƎ /I¦έ Ƙŀǎ ŀƭǊŜŀŘȅ ōŜŜƴ ǎǳǇǇƻǊǘŜŘ 
by two technical assistance projects. The present CHU has two units: one for financial management and 
control (FMC) and the other for internal audit (IA). The CHU is comprised of eight staff but has a further five 
vacancies. Currently arrangements are in place to appoint these additional staff. These numbers include the 
assistant minister and his secretary. Most of the existing staff was part of the unit in the Ministry of Finance 
ǘƘŀǘ ƘŀŘ ǇǊŜǾƛƻǳǎƭȅ ōŜŜƴ ǘƘŜ άŀŎǘƛƴƎέ /I¦Φ 

The CHU is still engaged in a learning process and although some of the key staff has experience in the 
development of IA and FMC the CHU has relied heavily in the past on technical assistance support and will 
continue to do so over the next two years. Its limited staffing also means that it will be unable to undertake 
all of the functions that would normally be associated with a CHU until the full number of staff foreseen in 
the systematisation act have been recruited. Those additional staff should be appropriately qualified and 
trained. The new technical assistance project should extend beyond the immediate technicalities of internal 
audit and FMC and focus on increasing the awareness of the meaning of managerial accountability in the 
PIFC context.  

Developments in FMC have been relatively limited and mainly focused on technical control training and risk 
management. Also the training of managers on FMC and IA has been very limited and should be developed 
as part of current training activity.  

The CHU/IA is training internal auditors, with the first certification examinations to be held in May 2011. 
The certification arrangements have been formally specified by regulation. At this stage there does not 
appear to be a potential alternative to the CHU as an IA trainer, and no assistance is available from the local 
IIA.  

Annual surveys of both FMC and internal audit are carried out by the CHU. The extent to which FMC and 
internal audit are accepted by management is unclear, but from discussions with some managers it does 
appear that there is no common view either on their own role or that of internal audit. For example, 
obtaining value-for-money was perceived by some managers as a function of internal audit or indeed of 
inspection, not of management. There is also some evidence in the 2009 questionnaires analysed by the 
CHU in March 2010 that internal auditors can be expected to undertake inspection-type investigations.  

The provisions of articles 81 and 82 of the BSL require the heads of DBBs and IDBBs to report to the 
Minister of Finance on the adequacy and functioning of the established financial management and control 
system and of internal audit. The annual questionnaire is the only method used by the CHU to assess the 
state of development of FMC and IA. This annual survey does not yet attempt to assess quality. This current 
ŀǇǇǊƻŀŎƘ ƻƴƭȅ ǇǊƻǾƛŘŜǎ ŀ άǎƴŀǇǎƘƻǘέ ƻŦ ǘƘŜ ǎƛǘǳŀǘƛƻƴΣ and the knowledge of the CHU would be helped by 
introducing in the future systematic, ongoing processes, such as site visits or networking to create an 
άŜǎǇǊƛǘ ŘŜ ŎƻǊǇǎέ within the internal audit and FMC community, or a help desk and advisory service. 
Furthermore, an annual questionnaire provides only a limited source of realistic information, because 
failings or weaknesses are unlikely to be disclosed. A proposal has been made by the CHU to develop a 
website as an information source, and while this would be a beneficial development, it would not 
overcome the need for personal interactions between CHU staff and their clients.  

None of the internal audit staff or FMC staff interviewed during this SIGMA assessment in DBBs or in local 
governments had had any contact with the CHU, which demonstrates its low visibility. A generally higher 
visibility of the CHU is very desirable.  
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The existing overall arrangements for a central harmonisation unit for FMC and IA are satisfactory, but in 
practice the operational effectiveness of the CHU is still limited. This is partly due to the current staffing 
levels of the CHU, its present focus on training and developing technical information with little 
interaction with FMC and internal audit staff in DBBs. A limited appreciation of the key significance of 
managerial accountability means that technical and training activity do not reflect the need for 
organisations to develop appropriate managerial structures. To remedy this, the CHU itself will have to 
not only increase its visibility in the public administration but also considerably enhance its appreciation 
of managerial accountability and the range of its advisory activities for both FMC and IA. The technical 
assistance support should help also to this regard and not merely deal with technical issues.  

2. Capacity to Further Develop the System 

The development of PIFC should reflect the Action Plan that was published as part of the Strategy Paper 
published in 2009. In general, the activities and timetable set out in the Action Plan are being adhered to, 
with a limited number of exceptions (for example, the delays in the publication of revised rulebooks and 
the delay in the internal audit certification process).  

However, the Action Plan does not address the substance of the comments made in this assessment, as it is 
primarily concerned with the technicalities of FMC and internal audit and not with the context in which 
they are to operate. Again, another limitation of the Action Plan is that it makes no reference to the quality 
of the actions that are required to be undertaken. Of course it makes no reference to the current need to 
clarify the BSL with regard to FMC as well as the need to update the present manual and rulebooks. These 
are significant deficiencies and the present action plan should be reviewed. The current technical assistance 
project should pay particular attention to the need for this. 

The CHU is supported by enthusiastic staff, and while its numbers are limited, the leadership of the CHU is 
eager to make progress. There are nevertheless significant weaknesses in the development of PIFC. The 
principal weakness lies in the lack of establishment of a managerial culture within the Serbian public sector. 
¢Ƙƛǎ ǿŜŀƪƴŜǎǎ ŀƎŀƛƴ ŀŦŦŜŎǘǎ {ŜǊōƛŀΩǎ ŀǎǇƛǊŀǘƛƻƴ ǘƻ ƳƻǾŜ ǘƻǿŀǊŘǎ ŘŜcentralised management of IPA-funded 
programmes, as a weak control environment may lead to reluctance by the European Commission Services 
to grant DIS status to Serbia. Finding the remedy for this state of affairs will be beyond the capacity of the 
CHU, although the CHU can contribute significantly to the development of PIFC. In the DBBs and in local 
government there does appear to be a willingness to accept the development of internal audit, but as a 
άŎƻƴǘǊƻƭέ ŀŎǘƛǾƛǘȅ ǊŀǘƘŜǊ ǘƘŀƴ ŀǎ ŀ ǎǳǇǇƻǊǘ ǘƻ ƳŀƴŀƎŜƳŜƴt.  

There is no real comprehension of the concept of value-for-ƳƻƴŜȅΣ ŀƴŘ ǿƘƛƭŜ ǘƘŜ ǘŜǊƳǎ άŜŦŦƛŎƛŜƴŎȅέ ŀƴŘ 
άŜŦŦŜŎǘƛǾŜƴŜǎǎέ ŀǊŜ ǳǎŜŘΣ ǿƘŀǘ ǘƘŜȅ ƳŜŀƴ ƛƴ ǇǊŀŎǘƛŎŜ ŦƻǊ ƳŀƴŀƎŜǊǎ Ƙŀǎ ƴƻǘ ȅŜǘ ōŜŜƴ ŘŜǾŜƭƻǇŜŘΦ 

In general terms, the CHU seems to be familiar with the technical aspects of internal audit, but FMC is more 
difficult to apply because, without a well developed idea of managerial accountability, the application of 
FMC becomes a series of technical steps (such as training in risk management) without an appreciation of 
the managerial context in which they need to be applied. Although the current technical assistance project 
should provide support to the CHU, it may in fact have a perverse effect if it focuses on technical issues, 
such as how to improve the rulebooks or how to improve training or risk management. What is really 
required is technical assistance that will help the CHU and the key managers in the Treasury and Budget 
Departments to fully understand what managerial accountability actually means and what the ultimate 
objectives of PIFC are, and to then communicate those objectives within the Ministry of Finance and on a 
wider basis, especially to top managers and subsequently to line managers. 

Also, the extensive use of public enterprises and IDBBs means that the CHU should play a particular role in 
supporting DBBs in setting up arrangements with these subsidiary bodies so as to ensure that they have 
clear objectives, governance and reporting requirements. 

A more distinct separation of political and managerial responsibilities would also clarify the roles in the 
decentralised management of IPA funds (DIS) and would reduce the risks that the 2012 general elections 
ŎƻǳƭŘ ǊŜǇǊŜǎŜƴǘ ƛƴ ǘŜǊƳǎ ƻŦ {ŜǊōƛŀΩǎ ǊŜŀŘƛƴŜǎǎ ŦƻǊ 5L{Φ 
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The authorities responsible for the preparations for DIS (primarily the Ministry of Finance, but also the 
Secretariat for EU Integration and the Ministry for Agriculture, Water Management and Forestry) have 
enjoyed relative stability among their key staff. Staffing nevertheless remains one of the critical problems in 
the DIS preparations, as in the midst of fiscal consolidation, it has proven difficult to increase staff numbers, 
especially in the Ministry of Finance. However, the recent staffing decisions of 2010 have improved the 
situation in all of the key structures (National Fund, Central Financing and Contracting Unit, NIPAC 
secretariat) except for the Audit Authority, which has not yet been established. Further staff increases are 
justified, but even when the government formally decides that the necessary recruitment can be initiated, 
it will be a challenge to attract, within only a year, close to 100 new staff (which represents approximately 
the number of staff required for all IPA components). 

Otherwise, the capacity to prepare for DIS in Serbia is relatively good and has improved. This capacity has 
increased since the EU candidacy of Serbia has become more visible to authorities. The National 
Authorising Officer and the National Fund exercise an active role in co-ordinating the preparations for all 
five IPA components, and the technical assistance that is available at the moment is generally appreciated 
by all stakeholders.  

There is a continuing risk that the DIS preparations will remain noticeably independent from the 
development of the rest of public finance management. In some areas, such as accounting and preparation 
of the financial management information system, there is in principle no need for separate systems and 
duplication of work. 

Other managerial reforms that would help in the development of PIFC and also of future management 
systems for post-accession EU funds would be either a reduction in the number of IDBBs or an organised 
effort to rationalise the relationships between DBBs and their IDBBs by putting in place specific agreements 
concerning their governance and internal control arrangements, the role of the governing body, the 
objectives that they aim to achieve with the resources made available, and the reporting arrangements. 

Until managerial accountability is introduced and understood it will be very difficult to develop FMC or 
internal audit as effective tools for improving the quality of public management and hence public 
services. To this end, FMC should be more clearly defined in the BSL than it is at present as without this 
clarity of definition and that appreciation of managerial accountability, both internal audit and FMC will 
ŎƻƴǘƛƴǳŜ ǘƻ ōŜ ǊŜƎŀǊŘŜŘ ŀǎ άŎƻƴǘǊƻƭ ŀŎǘƛǾƛǘƛŜǎέ ǊŀǘƘŜǊ ǘƘŀƴ ŀǎ ŀ ǎǳǇǇƻǊǘ ŀƴŘ ŀŘǾƛǎƻǊȅ ǎŜǊǾƛŎŜ ǘƻ 
management. The CHU will in turn find it difficult to promote PIFC (because it will be working within the 
framework of a traditional administrative culture) and to demonstrate to top-level officials the benefits 
that can accrue from the development of PIFC.  
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EXTERNAL AUDIT 

1. Introduction 

The State Audit Institution (SAI) of the Republic of Serbia was established by the Law on the State Audit 
Institution of November 2005 (Official Gazette of the Republic of Serbia, no. 101/05). An amendment to the 
law was adopted in May 2010 (Official Gazette, no. 36/10) to provide for the increased remuneration of the 
members of the SAI Council, supreme state auditors, certified state auditors and state auditors as the 
recruitment of staff had proved to be very difficult.  

In 2006 the Constitution of the Republic of Serbia (article 96) confirmed the autonomy and independence 
of the SAI, subject to oversight by the National Assembly, to which it is accountable for its work (Official 
Gazette, no. 98/2006). 

The SAI Law (article 1123) stipulates the establishment and activities, legal status, competencies, 
organisation and operating methods of the SAI and other issues of importance for the functioning of the 
institution, as well as the rights and obligations of the entities that are subject to audit. The SAI Council 
(article 13), the supreme body of the SAI, it is a collegial body. It is comprised of the president, 
vice-president and three members. The President of the Council is also the President of the SAI. Decisions 
of the Council are by majority vote. Members of the Council (article 15) contribute to the operational and 
decision-making activities of the Council, observe the activities of respective audit departments, and take 
part in operational activities of audit departments and perform other activities as delegated by the 
President of the Council. 

The SAI has established five audit departments (brief titles): 

¶ Budget of RS and of Budget Funds (17 staff in post124 );  

¶ National Bank of Serbia (use of public funds, EU and other funds ς five staff in post); 

¶ Mandatory Social Insurance Funds (two staff in post); 

¶ Public Enterprises (10 staff in post); 

¶ Local Government (14 staff in post);  

and plans to establish additionally a Performance Audit department in the future. 

The SAI Council has decided that performance audit will not be a priority area until 2013, and therefore no 
staff has been allocated yet to this department. The SAI has opened two local offices in Novi Sad (5 staff) 
ŀƴŘ bƛǑ όт ǎǘŀŦŦύΦ  

The number of staff allocated to each department is significantly less than the planned number due to the 
continuing shortage of adequate staff. The SAI currently has 71 staff in post, including the five Council 
members of 159 staff in its systematisation act (of whom 132 will be audit staff). It plans to recruit the 
additional staff by the end of 2011. Despite the lack of staff the SAI was nevertheless able to undertake a 
limited audit of the execution of the state budget for 2008 (with just eight auditors), and for 2009 (with 11 
auditors). 

¢ƘŜ {!LΩǎ ōǳŘƎŜǘ ŦƻǊ нллф ǿŀǎ фу Ƴƛƭƭƛƻƴ w{5 όapproximately 1 million EUR). In October 2009, having 
previously been allocated temporary accommodation in the National Assembly building, the SAI moved 
into more suitable premises provided by the government (as stipulated in article 51 of the law). In view of 
the planned increase in staff numbers, the SAI is currently making arrangements for additional office space, 
through government channels. Budget cuts across public services that had been previously decided by the 

                                                      

123
 References are to the relevant articles in the Law on the State Audit Institution. 

124
 Staff numbers as at 31 December 2010. 
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government in response to the international financial crisis may continue to have an impact on future 
reform activities, including those planned for the SAI. 

2. Baseline Questions (Public Sector External Audit ς Baseline 2002) 

2.1 Does the SAI have clear authority to satisfactorily audit all public and statutory funds 
and resources, bodies and entities, including all EU resources? 

The SAI is empowered (article 5 of the SAI Law) to plan and conduct audits and to submit reports to the 
National Assembly and to the assemblies of local authorities. Its audit mandate (article 10) covers all 
beneficiaries of public funds, direct and indirect budget beneficiaries, mandatory social insurance funds, 
the National Bank of Serbia, public enterprises, territorial autonomies and local governments, political 
parties, beneficiaries of EU funds, and donations and aid from international organisations and other entities 
that use funds and assets under the control and at the disposal of the Republic, territorial autonomies, local 
governments or mandatory social insurance funds. ¢ƘŜ {!LΩǎ ƳŀƴŘŀǘŜ ŎƻǾŜǊǎ ŀǇǇǊƻȄƛƳŀǘŜƭȅ фΣллл ŜƴǘƛǘƛŜǎΦ  

Due to the lack of staff resources, however, the SAI has been able to undertake only limited audit coverage 
with regard to its mandate. Coverage increased for the audit of the financial statements for 2009 compared 
to the (first) audit of 2008, and it is planned to increase in 2011 for the audit of the 2010 financial 
statements. The SAI has applied a risk-based approach to the selection of entities to audit and has 
considered the need to plan to cover all entities over a reasonable period. As more staff are recruited and 
trained, the situation should improve. 

The SAI Law is broadly in line with international requirements for the independence of SAIs, and the SAI 
has a sufficiently broad audit mandate to audit state and EU funds. However, as a direct result of the lack 
of staff resources, the SAI is still not able to fulfil its audit mandate satisfactorily. 

2.2 Does the type of audit work carried out cover the full range of regularity and 
performance audit set out in INTOSAI auditing standards (1.0.38 ς 1.0.44)? 

The SAI is empowered (article 9) to audit revenues and expenditures, financial statements, the regularity of 
business operations, the appropriate use of public funds125, systems of financial management and control 
of the budgetary system, internal audit, and the accounting and financial acts of audited entities. The SAI 
[ŀǿ όŀǊǘƛŎƭŜ опύ ǊŜǉǳƛǊŜǎ ǘƘŀǘ ǘƘŜ ǇŜǊŦƻǊƳŀƴŎŜ ƻŦ ŀǳŘƛǘƛƴƎ ŀŎǘƛǾƛǘƛŜǎ ōŜ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ άŎƻƳƳƻƴ 
principles and ruƭŜǎέ ŀƴŘ ǿƛǘƘ άǎŜƭŜŎǘŜŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭƭȅ-ǊŜŎƻƎƴƛǎŜŘ ŀǳŘƛǘƛƴƎ ǎǘŀƴŘŀǊŘǎέ ŀƴŘ ǘƘŀǘ ǘƘŜǎŜ 
standards be published in the Official Gazette of the Republic of Serbia. The SAI initially applied IFAC 
Standards, as these had been published in the Official Gazette. Subsequently, INTOSAI Auditing Standards 
have been translated and adopted by the SAI Council.  

In accordance with international standards, (ISA 705, para 10) the SAI disclaimed an opinion on the financial 
statements for 2008 because the audit performed and the evidence collected did not provide a sufficient 
basis for an opinion. The SAI noted that this was due to a lack of trained and experienced SAI staff. The 
{!LΩǎ ŀǳŘƛǘ ŎƻǾŜǊŀƎŜ ŀƳƻǳƴǘŜŘ ǘƻ нт҈ ǇŜǊ ŎŜƴǘ ƻŦ ǘƘŜ ǘƻǘŀƭ ōǳŘƎŜǘ ŜȄǇŜƴŘƛǘǳǊŜΦ Lǘ ǎŀƳǇƭŜŘ ǘǊŀƴǎŀŎǘions 
ŦǊƻƳ мп ōǳŘƎŜǘ ŜƴǘƛǘƛŜǎΣ ōŀǎŜŘ ƻƴ ŀ άǊƛǎƪ ŀǎǎŜǎǎƳŜƴǘέΣ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ƻǇŜǊŀǘƛƻƴǎ ƻŦ ǘƘŜ bŀǘƛƻƴŀƭ .ŀƴƪ ƻŦ 
Serbia relating to public funds. The SAI reported that it had conducted the testing in accordance with 
international auditing standards. However, this was the first time that the state budget had been audited 
since 2001. The audit report also drew attention to shortcomings in the accounting system, internal control 
and internal audit, reconciliation of receivables, liquid assets and liabilities management, compliance in 
records and donations, public debt and off-balance sheet records.  

Regarding the audit of the financial statements for 2009 the situation had improved and the audit covered 
10 budget entities and 70% of the total budget expenditure. The SAI provided a qualified audit opinion. The 

                                                      

125
 ά¢ƘŜ ŀǳŘƛǘ ƻŦ ōǳǎƛƴŜǎǎ ŀŎǘƛǾƛǘƛŜǎΩ ǊŀǘƛƻƴŀƭƛǘƛŜǎέ ƛƴ ŀǊǘƛŎƭŜ н ƻŦ ǘƘŜ SAI Law may be considered as performance audit. 
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SAI recognises that more staff needs to be recruited and trained before the full implementation of INTOSAI 
Standards can be achieved. 

The SAI undertakes regularity audit, as far as is practicable given the current resources, in accordance 
with international standards. The SAI does not regard performance audit as a priority at this stage of its 
development, which is to be commended, and the SAI Council has decided that performance audit should 
be introduced as from 2013.  

2.3 Does the SAI have the necessary operational and functional independence required to 
fulfil its tasks? 

The Constitution of the Republic of Serbia (article 96) provides sufficient overall independence for the SAI. 
It stipulates that the SAI is the supreme state body for independently auditing public finances in Serbia, 
while it is subject to supervision by the National Assembly, to which it is accountable for its work. This 
independence is further reinforced in the SAI Law (article 3), which stipulates that the SAI is the supreme 
state body for the audit of public funds in the Republic of Serbia; it is an autonomous and independent 
state authority; it is accountable to the National Assembly of the Republic of Serbia; it is a legal entity; and 
the actions that it undertakes in exercising its audit competence are not to be subject to review by the 
courts or other state bodies.  

²ƛǘƘ ǊŜƎŀǊŘ ǘƻ ŦƛƴŀƴŎƛŀƭ ƛƴŘŜǇŜƴŘŜƴŎŜΣ ǘƘŜ {!L [ŀǿ όŀǊǘƛŎƭŜ рмύ ǊŜǉǳƛǊŜǎ ǘƘŀǘ ǘƘŜ άŦǳƴŘǎ ƻŦ ǘƘŜ Lƴǎǘƛǘǳǘƛƻƴ 
are apportioned ŦǊƻƳ ǘƘŜ .ǳŘƎŜǘ ƻŦ w{ ǿƛǘƘƛƴ ǘƘŜ ǎŜǇŀǊŀǘŜ ōǳŘƎŜǘŀǊȅ ŀǇǇƻƛƴǘƳŜƴǘέΦ Although the SAI does 
not have a separate account in the state budget (as the National Assembly has), it does have a separate 
budget line in the state budget. The SAI Council prepares its financial plan in accordance with the budget 
framework laid down by the government and proposes this plan to the competent working body of the 
National Assembly for approval; SAI requests for budgetary funds are therefore restricted only by the 
consent required from the committee of the National Assembly responsible for finance. Upon the 
!ǎǎŜƳōƭȅΩǎ ŀǇǇǊƻǾŀƭΣ ǘƘŜ {!L ǎǳōƳƛǘǎ ǘƘŜ ōǳŘƎŜǘ ǇǊƻǇƻǎŀƭ ǘƻ ǘƘŜ άƳƛƴƛǎǘǊȅ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ ōǳŘƎŜǘŀǊȅ 
ŀŦŦŀƛǊǎέΦ The SAI exercises its rights in line with its financial plan, and to date the SAI has received the funds 
that it had requested. 

¢ƘŜ ƎƻǾŜǊƴƳŜƴǘ όŀǊǘƛŎƭŜ рмύ ǇǊƻǾƛŘŜǎ άǘƘŜ ǇǊŜƳƛǎŜǎΣ ŜǉǳƛǇƳŜƴǘ ŀƴŘ ƻǘƘŜǊ ŀǎǎŜǘǎέ ǊŜǉǳƛǊŜŘ ŦƻǊ ǘƘŜ ŀŎǘƛǾƛǘƛŜǎ 
of the institution. The SAI initially had difficulties in obtaining suitable premises and equipment, etc. but, 
with the support of the Budget and Finance Committee of the National Assembly, its situation has 
considerably improved. These improvements should continue with the further support of the Budget and 
Finance Committee. The law (article 56) provides for the labour rights of SAI employees, who are under the 
same labour regime as state employees. This article establishes the right of employees to a salary, which 
Ƴŀȅ ōŜ ƛƴŎǊŜŀǎŜŘ ōȅ ǳǇ ǘƻ ол҈ ŘǳŜ ǘƻ ǘƘŜ άŜȄǘǊŀƻǊŘƛƴŀǊȅ ŎƻƳǇƭŜȄƛǘƛŜǎέ ƻŦ SAI activities. Employees are 
recruited and dismissed by the SAI President, and the bonus mentioned above is regulated by the SAI. 
Overall, these arrangements provide the SAI with adequate independence from undue interference by the 
state administration. 

With regard to operational independence, the law (article 59) required the SAI to submit its Rules of 
Procedure to the National Assembly for approval, which was to be provided within three months of the 
selection of the members of the SAI Council (which took place in September 2007). The National Assembly 
was slow in approving the Rules, and they were not adopted by the SAI Council for formal implementation 
within the SAI until February 2009 (article 6). Now that the Rules are in place, there should be no further 
problems in this regard. The Rules of Procedure provide a comprehensive basis for the operations of the 
SAI.  

Concerning access to information, the SAI has adequate powers (article 36) to obtain timely, unrestricted, 
direct and free access to all documents and information required for the purpose of proper performance of 
its legal responsibilities. In practice, the SAI has not reported any difficulties involving the deliberate 
obstruction of access to information during the course of its audits. 
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The SAI Law, however, contains a number of provisions that have a potential impact on the operational 
independence of the SAI. ¢ƘŜǎŜ ǇǊƻǾƛǎƛƻƴǎ Ƴŀȅ ƴƻǘ ōŜ ǎǘǊƛŎǘƭȅ ŎƻƴǘǊŀǊȅ ǘƻ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ άLb¢h{!L 
Guidelines and Good Practices Related to SAI IndependeƴŎŜέ όL{{!L ммύΣ ōǳǘ ƛǘ ŎƻǳƭŘ ōŜ ŀǊƎǳŜŘ ǘƘŀǘ ǘƘŜȅ ŀǊŜ 
contrary to the spirit of the Guidelines.  

The terms of office of the president, vice-president and members of the SAI Council are relatively short (five 
years), and raising the initiative of their dismissal is possible by means of a vote of only 20 members of 
parliament, even though a vote of the National Assembly is also required for their exclusion from office. 
Supreme state auditors (article 27) and the SAI General Secretary (article 32) are also appointed for a 
limited time (six years, renewable once), but these positions could be regarded as professional and, as 
such, should not be exposed to any possibility of political influence.  

The president, vice-president and members of the Council were all appointed at the same time, in 2007, 
and this fact has the unfortunate consequence that all senior members of the SAI will require 
re-appointment at the same time, in 2012, which also happens to be an election year. This situation will 
need to be carefully managed to ensure that proper assessments of performance are carried out by the 
National Assembly with regard to the renewal of terms of office. It may be justified to stagger future terms 
of office to ensure that the loss of institutional experience is minimised. 

The fact that the SAI is required to obtain the consent of the Ministry of Finance for its staffing plan also has 
a potential impact on the independence of the SAI, as the government is able to delay or prevent the 
recruitment of staff. Finally, aǊǘƛŎƭŜ рф ƻŦ ǘƘŜ {!L [ŀǿ ǊŜǉǳƛǊŜǎ ǘƘŜ bŀǘƛƻƴŀƭ !ǎǎŜƳōƭȅ ǘƻ ŀǇǇǊƻǾŜ ǘƘŜ {!LΩǎ 
Rules of Procedure. This requirement places undue scrutiny on the internal processes and procedures of 
the SAI and might therefore impact on the operational independence of the SAI. 

The SAI is empowered to decide on the work that it will carry out, and so far it has not reported any 
interference in such decision-making. As the activities of the SAI expand and its reports gain in 
importance, it may be subject to political pressures. It is therefore very important that its legal 
ŦǊŀƳŜǿƻǊƪ ƛǎ Ǌƻōǳǎǘ ŀƴŘ ƛǘǎ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ŀŎǘƛǾƛǘƛŜǎ άŦǊŜŜέ ƛƴ ǇǊŀŎǘƛŎŜΦ ²ƘƛƭŜ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ 
provides the SAI with sufficient overall independence, some provisions of the SAI Law will need revision to 
make sure that potential risks to the operational and functional independence of the SAI are mitigated.  

2.4 !ǊŜ ǘƘŜ {!LΩǎ ŀƴƴǳŀƭ ŀƴŘ ƻǘƘŜǊ ǊŜǇƻǊǘǎ ǇǊŜǇŀǊŜŘ ƛƴ ŀ ŦŀƛǊΣ ŦŀŎǘǳŀƭ ŀƴŘ ǘƛƳŜƭȅ ƳŀƴƴŜǊΚ 

The SAI Law (article 6) requires the SAI Council to adopt Rules of Procedure, with the prior consent of the 
National Assembly. These Rules, adopted by the Council in February 2009, specify in detail the manner and 
procedure in which the SAI is to perform its duties of auditing, advise the beneficiaries of public funds, 
report to the National Assembly, determine the organisation and composition of the SAI, mode of providing 
publicity on its activities and mode of decision-making, and resolve all other issues concerning its 
operations. (The Rules of Procedure are published in the Official Gazette of the Republic of Serbia, no. 
9/09.) The law (articles 35 to 42) also stipulates specific requirements for the SAI, which concern the 
following: the audit programme, SAI access to documents, the collection of information prior to the audit, 
procedures for audit commencement and conclusion, response reports by audited entities, procedures for 
reporting offences to competent authorities, and confidentiality of data.  

The law (articles 38 and 39) stipulates dispute procedures for clearance of the draft audit report. Audited 
entities have an opportunity to object to the findings in an audit report, and the responsible supreme state 
auditor or the Council member decides on the objection to the draft report. If the audited entity objects to 
this decision, the SAI Council makes the final decision on the objection. There is no legal recourse against 
the decision of the Council. Article 40 also requires the audited entity to submit to the SAI a report on the 
elimination of detected irregularities or deficiencies that had not been eliminated during the course of the 
audit. LŦ ǘƘŜ ŀǳŘƛǘŜŘ ŜƴǘƛǘȅΩǎ ǊŜǎǇƻƴǎŜ ƛǎ ǳƴǎŀǘƛǎŦŀŎǘƻǊȅΣ ǘƘŜ {!L Ƴŀȅ ŘŜŎƛŘŜ ǘƘŀǘ ǘƘŜ ŀǳŘƛǘŜŘ Ŝƴǘƛǘȅ ƛǎ ƛƴ 
breach of the obligation of sound business, and if the matter is serious, the SAI may inform the National 
Assembly. In that event, following a hearing, at which the audited entity is invited, the National Assembly 
adopts recommendations and measures to remedy the breach. 
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The SAI must submit (article 41) to the competent authority, without delay, any evidence relating to 
misdemeanours or criminal offences, and that body is required to inform the SAI of its decision. For the 
ŀǳŘƛǘǎ ƻŦ ǘƘŜ ŦƛƴŀƴŎƛŀƭ ǎǘŀǘŜƳŜƴǘǎ ŦƻǊ нллу ŀƴŘ нллфΣ ǘƘŜ aƛƴƛǎǘǊȅ ƻŦ CƛƴŀƴŎŜ Ƙŀǎ ŀŎŎŜǇǘŜŘ ǘƘŜ {!LΩǎ 
findings and informed the SAI that the identified deficiencies have been eliminated. Cases where the SAI 
Ƙŀǎ ƛƴƛǘƛŀǘŜŘ άƻŦŦŜƴŎŜ ǇǊƻŎŜŘǳǊŜǎέ ŀƎŀƛƴǎǘ ƻŦŦƛŎƛŀƭǎ ƘŀǾŜ ƴƻǘ ȅŜǘ ōŜŜƴ ǎŀǘƛǎŦŀŎǘƻǊƛƭȅ ǊŜǎƻƭǾŜŘΣ ŀƭǘƘƻǳƎƘ ǘƘŜ 
process is continuing. The SAI will follow up these cases during the subsequent audits. The time taken to 
prepare the evidence for these cases concerning potential charges against officials is significant, but this 
time is nevertheless provided for under the law, and the expectations of the media and the public 
concerning the successful prosecution of these officials are high. ¢ƘŜ ǊŜǉǳƛǊŜƳŜƴǘ ƻŦ ǘƘŜ {!L ǘƻ άǇǊŜǎǎ 
ŎƘŀǊƎŜǎέ ƛǎ ŘŜƳŀƴŘƛƴƎ ƛƴ ǾƛŜǿ ƻŦ ǘƘŜ ƭƛƳƛǘŜŘ ǎǘŀŦŦ ǊŜǎƻǳǊŎŜǎΣ ŀƴŘ ƛǘ ƛǎ ŘƛŦŦƛŎǳƭǘ ǘƻ ŦǳƭŦƛƭ ǎŀǘƛǎŦŀŎǘƻǊƛƭȅ ŀǎ ǇŀǊǘ 
of a modern audit methodology. The implementation of alternative approaches to this requirement of the 
SAI Law should result in more efficient and effective ways of working. 

The SAI is required (article 50) to establish a system of quality control procedures for its work, in 
accordance with international auditing standards. Advice from the OAGN has been obtained, but such 
procedures have not yet been adopted by the SAI Council.  

{!L ǊŜǇƻǊǘǎ όŀǊǘƛŎƭŜ поύ ǘƻ ǘƘŜ bŀǘƛƻƴŀƭ !ǎǎŜƳōƭȅ ōȅ ǎǳōƳƛǘǘƛƴƎ ŀƴ ŀƴƴǳŀƭ ŀŎǘƛǾƛǘƛŜǎΩ ǊŜǇƻǊǘ ƻƴ ƛǘǎ ǿƻǊƪ by 31 
March of the following year (article 45). The SAI submits special reports during the year and an audit report 
on the audit of the annual statement of the budget of the Republic, the annual financial statements of the 
mandatory social insurance funds, and the consolidated financial statements of the Republic. The SAI also 
reports (article 44) to the assemblies of local authorities on audits related to audited entities within its 
competence, and it simultaneously submits these reports to the National Assembly. 

¢ƘŜ {!L ǎǳōƳƛǘǘŜŘ ƛǘǎ ŦƛǊǎǘ άwŜǇƻǊǘ ƻƴ CƛƴŀƴŎƛŀƭ !ǳŘƛǘ ƻŦ ǘƘŜ Cƛƴŀƭ !ŎŎƻǳƴǘǎ {ǘŀǘŜƳŜƴǘ ƻŦ ǘƘŜ нллу .ǳŘƎŜǘ ƻŦ 
ǘƘŜ wŜǇǳōƭƛŎ ƻŦ {ŜǊōƛŀέ όbƻΦмκнллфύ ǘƻ ǘƘŜ bŀǘƛƻƴŀƭ !ǎǎŜƳōƭȅ ƛƴ bƻǾŜƳōŜǊ нллфΦ ¢ƘŜ {!LΩǎ άwŜǇƻǊǘ ƻƴ ǘƘŜ 
Audit on the Execution of the StatŜ .ǳŘƎŜǘ ŦƻǊ нллфέ ǿŀǎ ǎǳōƳƛǘǘŜŘ ǘƻ ǘƘŜ bŀǘƛƻƴŀƭ !ǎǎŜƳōƭȅ ƛƴ 5ŜŎŜƳōŜǊ 
2010. Although these reports were provided considerably later than the legal requirement, which obliges 
the SAI to submit its annual report to the Assembly by the 31st March of the following year(Article 45), it 
was a significant achievement given the limited staff resources available for this work.  

¢ŀƪŜƴ ǘƻƎŜǘƘŜǊΣ ǘƘŜǎŜ ǇǊƻŎŜŘǳǊŜǎ ǇǊƻǾƛŘŜ ŀ ǎǘǊƛƴƎŜƴǘΣ ŘŜǘŀƛƭŜŘ ŀƴŘ ŎƻƳǇǊŜƘŜƴǎƛǾŜ ŎƻƴǘǊƻƭ ƻŦ ǘƘŜ {!LΩǎ 
audit processes to ensure that its repƻǊǘǎ ŀǊŜ ŦŀƛǊ ŀƴŘ ŦŀŎǘǳŀƭΦ ¢ƘŜ {!LΩǎ ǊŜǇƻǊǘǎ ŀǊŜ ƳŀŘŜ ǇǳōƭƛŎ ŀǎ ǎƻƻƴ 
as they have been submitted to the National Assembly. During the course of the audits undertaken so far, 
the SAI has not reported any deliberate obstruction of its work by budget beneficiaries or oversight 
institutions. There are a number of issues that might be taken into consideration as part of the legal 
review referred to in the previous section. Also, some questions arise regarding the practical efficiency of 
some of the provisions of the SAI Law (in particular, the requirements to fulfil the requirements of article 
41 ς ǘƘŜ άǇǊŜǎǎƛƴƎ ŎƘŀǊƎŜǎέ ǊŜǉǳƛǊŜƳŜƴǘύΦ Lƴ ǘƘŜ ƳŜŘƛǳƳ ǘŜǊƳΣ ǘƘŜ {!L ǎƘƻǳƭŘ ŘŜǾŜƭƻǇ ŀ ǎȅǎǘŜƳ ƻŦ ǉǳŀƭƛǘȅ 
control procedures for its work, in accordance with international auditing standards (especially ISSAI 40). 
It also needs to make sure that, with enhanced capacity, reports are submitted on time. 

2.5 Is the work of the SAI effectively considered by parliament, e.g. by a designated 
committee that also reports on its own findings? 

CƻƭƭƻǿƛƴƎ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ {!LΩǎ ǊŜǇƻǊǘǎΣ ŀǎ ǎŜǘ ƻǳǘ ŀōƻǾŜΣ ǘƘŜ ǊŜǎǇƻƴǎƛōƭŜ ōƻŘȅ ƻŦ ǘƘŜ bŀǘƛƻƴŀƭ 
Assembly submits (article 48) its conclusions and recommendations to the Assembly in the form of a report. 
Based on this report, the Assembly decides on recommendations, measures and deadlines for their 
implementation. The Assembly may request additional explanation of facts and circumstances from the SAI. 

¢ƘŜ {!LΩǎ wŜǇƻǊǘ ŦƻǊ нллу ǿŀǎ ƴƻǘ ŘƛǎŎǳǎǎŜŘ ōȅ ǘƘŜ bŀǘƛƻƴŀƭ !ǎǎŜƳōƭȅ ƛƴ ƻŦŦƛŎƛŀƭ ǎŜǎǎƛƻƴΣ ōǳǘ ǘhe opinions of 
the SAI President, the Prime Minister, the Minister of Finance and the Minister of Education were provided 
in response to questions of members of the Assembly on 25 March 2010. The SAI held a press conference 
on the day of submission, and the discussions in the National Assembly were open to the media. In 
February 2010 the SAI initiated offence procedures against 19 officials, including six incumbent and five 
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former ministers of the government, for violations of the Budget System Law, public procurement 
regulations and budget decrees; these cases are ongoing.  

¢ƘŜ {!LΩǎ wŜǇƻǊǘ ŦƻǊ нллф ǿŀǎ ŎƻƴǎƛŘŜǊŜŘ ōȅ ǘƘŜ .ǳŘƎŜǘ ŀƴŘ CƛƴŀƴŎŜ /ƻƳƳƛǘǘŜŜ ƻƴ ф CŜōǊǳŀǊȅ нлммΦ ό¢ƘŜ 
hearing took place during the Sigma mission, and we were informed that the Committee had adopted all of 
ǘƘŜ {!LΩǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎΦύ The Committee will submit the SAI Report to the National Assembly. The SAI 
will initiate offence procedures against 14 state officials.  

Article 48 of the SAI Law provides for deliberation by the competent working body of the National 
Assembly and for its reporting to the National Assembly on its observations and recommendations. There is 
no requirement for the National Assembly to publish a report. At present, the National Assembly entrusts 
the Budget and FinŀƴŎŜ /ƻƳƳƛǘǘŜŜ ǿƛǘƘ ǘƘŜ ǘŀǎƪ ƻŦ ŘŜƭƛōŜǊŀǘƛƴƎ ƻƴ ǘƘŜ {!LΩǎ ǊŜǇƻǊǘΦ The working practices 
of EU legislatures vary considerably, but consideration by a specialised committee on public accounts might 
be a preferable arrangement for the Republic of Serbia. 

The SAI plans to follow up each year the implementation of its recommendations by means of the 
άŦŜŜŘōŀŎƪ ǊŜǇƻǊǘέ ǿƘƛŎƘ ǘƘŜ {!L [ŀǿ όŀǊǘƛŎƭŜ плύ ǊŜǉǳƛǊŜǎ ǘƘŜ ŀǳŘƛǘŜŜ ǘƻ ǎǳōƳƛǘ ǘƻ ǘƘŜ {!L ƻƴ άǘƘŜ 
adjustment of discovered irregularities and irrationalities within a ǘƛƳŜ ŦǊŀƳŜ ƻŦ ол ŀƴŘ фл ŘŀȅǎέΦ  

¢ƘŜ ƭŜƎŀƭ ǇǊƻǾƛǎƛƻƴǎ ƛƴ ǘƘŜ {!L [ŀǿ ǎŜǘ ƻǳǘ ŀƴ ŀǇǇǊƻǇǊƛŀǘŜ ŦǊŀƳŜǿƻǊƪ ŦƻǊ ǊŜǇƻǊǘƛƴƎ ǘƘŜ {!LΩǎ ŦƛƴŘƛƴƎǎ ŀƴŘ 
recommendations. As the National Assembly gains more experience and awareness of their respective 
role and responsibilities and those of the SAI, appropriate conventions will be required to ensure that the 
processes of the National Assembly for deliberating on the reports of the SAI and for following up the 
actions required are appropriate and robust and that these processes thereby enhance the effectiveness 
of audit recommendations. The National Assembly might also establish a committee on public accounts 
to review specifically the reports of the SAI. There remains uncertainty about the role of the SAI, as the 
identifiŎŀǘƛƻƴ ƻŦ άƎǳƛƭǘȅ ǇŀǊǘƛŜǎέ ŀƴŘ ǘƘŜ ǎǳŎŎŜǎǎŦǳƭ ǇǊƻǎŜŎǳǘƛƻƴ ƻŦ ǘƘŜǎŜ ƛƴŘƛǾƛŘǳŀƭǎ ŀǇǇŜŀǊ ǘƻ ōŜ ŜȄǇŜŎǘŜŘ 
by the media. 

2.6 Has the SAI adopted internationally and generally recognised auditing standards 
compatible with EU requirements, and how far have they been implemented? 

The SAI became a member of INTOSAI in 2008 and EUROSAI in 2009. It intends to apply INTOSAI Auditing 
Standards to its audits, but these standards have not yet been published in the Official Gazette, as required 
by the SAI Law (article 34). Currently, the SAI applies IFAC Standards, which have been adopted and are 
applicable throughout Serbia.  

The Office of the Auditor-General of Norway (OAGN) has provided comprehensive advice and guidance to 
the SAI Council on the development of a financial audit manual and a financial audit methodology. The 
Council had been expected to adopt the audit manual and methodology by the end of 2010. Discussions are 
taking place between the OAGN and the Council regarding the level of detail required, such as checklists 
and practical instructions.  

The SAI Council has considered the audit experiences of the supreme state auditors and the advice of the 
OAGN. A Council member is currently responsible for finalising the audit manual and the associated audit 
methodology. The reporting and planning modules are available for implementation by SAI staff, but they 
have not yet been formally adopted by the Council. The SAI plans to finalise the manual by the end of 2011. 
Further study visits by SAI staff to the OAGN have been proposed so as to further develop financial audit 
methodology and quality control processes and to further strengthen the capacities of supreme state 
auditors and certified state auditors, as well as the IT function in the SAI. 

The SAI conducts audits on the basis of an annual plan that it prepares and adopts in accordance with the 
SAI Law (article 35). The audit plan for 2011 covers: the budget of the Republic of Serbia, mandatory social 
insurance funds, a selection of local self-governments, operations of the National Bank of Serbia related to 
the use of public funds, and a selection of public enterprises, including legal entities in which a public body 
has a share. The SAI decides autonomously on the subjects of audit, the subject matter, the scope and type 
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of audit, and the start and duration of the audit. During the year of the audit, the SAI may amend or 
supplement the audit plan. The SAI may engage auditors from state audit institutions in other countries or 
from commercial audit firms. The SAI may utilise reports on completed audits issued by commercial audit 
firms or, based on these reports, it may plan to undertake additional procedures in the audited entity. 

The adoption of appropriate standards (IFAC) has taken place and, in the context of the limited staff 
resources, these standards are being implemented by the SAI. The financial audit manual and associated 
audit methodology need to be adopted and implemented as soon as possible.  

2.7 Is the SAI appropriately aware of the requirements of the EU accession process? 

The SAI is aware of the necessity to develop as a supreme audit institution so that, as the EU accession 
process goes forward, it will be in a position to comply with the specific requirements expected of the SAIs 
in EU Member States. The SAI is empowered to audit EU funds (article 10 of the law). However, the systems 
related to the control of EU funds have received only limited attention so far. ¢ƘŜ ά!ǳŘƛǘ !ǳǘƘƻǊƛǘȅέΣ ǿƘƛŎƘ 
is to have specific authority in this area, is not yet operational, and the SAI will need to co-ordinate with 
and cover the activities of this body with its own audit activities once the Audit Authority becomes 
operational. 

In 2010 the SAI joined the network of the European Court of Auditors, which provides opportunities for 
peer exchanges with SAIs in the region.  

The SAI is aware of the challenges arising from the EU accession process. Limited staff resources have 
meant that progress in the audit of EU resources has been slow, and this area will need development as 
resources increase. The SAI has nevertheless demonstrated its commitment to be involved in and to 
utilise relevant international support activities. 

3. Reform Dynamics ς Capacity to Further Develop the System 

The SAI benefits from a Joint Statement of Co-operation for the period 2008-2013 with the Office of the 
Auditor General of Norway (OAGN). The technical advice of the OAGN includes: on-the-job training, 
methodological assistance, quality control, and technical workshops. The main areas for support have 
been: 

¶ Audit processes; 

¶ Strategic plan for 2010-2015; 

¶ Audit methodology and associated audit manuals; and 

¶ Public relations training for SAI Council members. 

¢ƘŜ {!LΩǎ ǎǘǊŀǘŜƎƛŎ Ǉƭŀƴ ƛǎ ƛƴ ǘƘŜ Ŧƛƴŀƭ ǎǘŀƎŜ ƻŦ ǇǊŜǇŀǊŀǘƛƻƴΦ Lǘǎ ŀŘƻǇǘƛƻƴ ōȅ ǘƘŜ {!L /ƻǳƴŎƛƭ ƘŀŘ ōŜŜƴ 
expected by the end of 2010 but is currently under review. ¢ƘŜ ŘǊŀŦǘ Ǉƭŀƴ ǎŜǘǎ ƻǳǘ ǘƘŜ {!LΩǎ ά±ƛǎƛƻƴΣ aƛǎǎƛƻƴ 
ŀƴŘ /ƻǊŜ ±ŀƭǳŜǎέΣ ŀƴŘ ƛǘǎ ǎǘǊŀǘŜƎƛŎ Ǝƻŀƭǎ ŀƴŘ ƻōƧŜŎǘƛǾŜǎ ŀǊŜ ŘŜŦƛƴŜŘ ŀǎ ŦƻƭƭƻǿǎΥ 

¶ To provide high-quality audit services; 

¶ To increase independence and develop internal governance; 

¶ To attract and retain professional staff and ensure well-functioning human resource systems;  

¶ To improve organisational and managerial capacities, and the infrastructure of the SAI; 

¶ To build partnership relations with key stakeholders in order to improve the reputation, 
knowledge and impact of the SAI. 

The strategic plan aims to focus on the continuing education of staff, both officials and officers. 
Implementation plans are in the course of development. 
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The SAI has applied for IPA 2011 funds to set up a twinning project in order to further strengthen its 
institutional capacity. This additional support to the SAI will require close co-ordination with the OAGN.  

The professional capacity of SAI staff needs to be significantly developed. On 24 December 2010, the SAI 
/ƻǳƴŎƛƭ ŀŘƻǇǘŜŘ ǘƘŜ άwǳƭŜǎ ŀƴŘ wŜƎǳƭŀǘƛƻƴǎ ƻƴ ǘƘŜ tǊƻƎǊŀƳƳŜ ŀƴŘ aŀƴƴŜǊ ƻŦ ¢ŀƪƛƴƎ ǘƘŜ 9ȄŀƳƛƴŀǘƛƻƴ ŦƻǊ 
ǘƘŜ ¢ƛǘƭŜ ƻŦ {ǘŀǘŜ !ǳŘƛǘƻǊ ŀƴŘ /ŜǊǘƛŦƛŜŘ {ǘŀǘŜ !ǳŘƛǘƻǊέ ό{!L /ƻǳƴŎƛƭ bƻΦ ммл-2041/2010-2). These rules 
prescribe the conditions for the acquisition and revocation of auditor titles, the organisation and 
implementation of auditor examinations, and the issuing of auditor certificates. They also determine the 
training programme and examinations for state auditor and certified state auditor. 

In May 2009 the SAI adopted a Code of Ethics, and in December 2010 the SAI adopted its Audit Programme 
for 2011 and other documents required to ensure the regularity of the operations and procedures of the 
institution. 

The SAI is a partƴŜǊ ƛƴ ¦b5tΩǎ ǇǊƻƧŜŎǘ ƻƴ ά{ǘǊŜƴƎǘƘŜƴƛƴƎ !ŎŎƻǳƴǘŀōƛƭƛǘȅ aŜŎƘŀƴƛǎƳǎ ƛƴ tǳōƭƛŎ CƛƴŀƴŎŜέΣ 
which is to provide support for the establishment of effective and stable accountability mechanisms in 
public finance in Serbia, with the aim of improving the preventative and investigative aspects in the 
public-spending cycle through capacity development of the SAI and other institutions. The project 
component devoted to the SAI provides support for the development of SAI capacities through training, 
development of a communications strategy, and improved public relations. The SAI has also contributed to 
the project on improving and strengthening co-operation with the National Assembly. To assist in the 
development of its certification training programme, the SAI has co-operated with the Court of Audit of 
Slovenia and the State Audit Institution of Montenegro, as both institutions have already implemented 
such a programme.  

Future SAI development will not be effective if it is implemented in isolation. There has been only uneven 
development in the areas of internal audit and internal control in the Ministry of Finance and in budget 
beneficiaries; SAI reports on the financial statements of the budget of the Republic have pointed to 
weaknesses in these functions. Although budget beneficiaries have complied with the requirement to 
inform the SAI once they have undertaken the necessary measures to establish these functions, it is likely 
that satisfactory compliance with international standards in these areas will not be effective for some time.  

The SAI is keenly aware of its development needs, and most of the elements for further 
institution-building and capacity-strengthening are currently present. Despite progress in adopting the 
various policies and procedures required, the strategic plan and the audit methodology and manuals are 
still in draft form and are in urgent need of adoption. Once they have been adopted, the SAI will thereby 
clearly demonstrate its commitment to the actions necessary for the achievement of its development 
objectives. The current staff recruitment process will also need to be completed so that the planned level 
of new recruits is achieved, and the training of these staff, together with existing staff, will need to be 
undertaken. 
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PUBLIC PROCUREMENT 

Summary 

Main Developments since Last Assessment (May 2010) 

There has been no significant development in the legislative framework of {ŜǊōƛŀΩǎ public procurement 
system since the last assessment in 2010.  

The Public Procurement Office (PPO) has in recent years undertaken some important activities aimed at 
improving transparency and professionalisation of the system, including the setting up of a public 
procurement web portal in 2009, operated by the PPO itself. An officially recognised training and 
certification programme for procurement officers at all state levels has become operational, with the first 
certificates being issued in December 2010. However, the efforts so far have had limited impact on 
improving the quality of procurement operations in the field (there is more than 3,500 contracting 
authorities in Serbia, but only 100 procurement officers have been certified). The weak professional 
capacity of contracting authorities still poses a serious problem for the quality of procurement operations. 

The preparation in 2011 of amendments to the Public Procurement Law is foreseen, within the framework 
of a 21-month Twinning project to strengthen {ŜǊōƛŀΩǎ public procurement system (the PPO being the main 
beneficiary). 

There has been no progress since last year in the area of concessions and Public-Private Partnerships 
(PPPs). The Ministry of Economy and Regional Development is still working on a new draft concessions/PPP 
law and intends to finalise the draft by the end of the year. Recently (February 2011), the Ministry 
elaborated a draft policy paper on the development of a legal framework for concessions and PPPs. The 
document does not recognise EU law as a main source of inspiration, but rather gives equal preference to 
all international models (EBRD, EU, UNCITRAL), without any clear prioritisation. This approach represents a 
potential danger that the future concessions/PPP law will not properly transpose the EU Directives.  

After a long delay, the Republic Commission for Protection of Rights in Public Procurement Procedures (a 
procurement review body) was finally established in October 2010, in accordance with the procedure 
stipulated by the 2008 PPL. The institution still faces basic problems (in terms of its staff, premises and 
office equipment) and as a result is not fully operational. A great deal of work remains to be done to fully 
implement its procedures (especially with regard to the transparency of its operations). 

In general, all central institutions responsible for developing and implementing the system (Ministry of 
Finance, Ministry of Economy, Public Procurement Office, and Commission for Protection of Rights in Public 
Procurement Procedures) remain weak and understaffed. There is no co-ordination whatsoever between 
these institutions. No significant efforts are being made to curb corruption.  

Main Characteristics 

1. Integrity of Public Procurement Operations 

Corruption is undoubtedly the most serious problem of public procurement in Serbia.  

The general opinion of the procurement community interviewed by SIGMA (Anti--Corruption Agency, PPO, 
Transparency Serbia, and several economic operators) is that the quality of public procurement operations 
has recently deteriorated and that widespread corruption poses a great risk to the integrity and efficiency 
of the system. 
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Corruption is present across all sectors of public procurement. The scale and seriousness of irregularities 
seem to overshadow all other problems and to undermine the whole system. The general opinion is that 
the situation is deteriorating and is now much worse than it was immediately after the adoption of the 
previous Public Procurement Law (2002). At this stage, the prevention and fight against corruption in the 
field of public procurement appear to be limited to mere statements in laws, as there are no real and visible 
efforts to enforce these laws in practice. Without undertaking serious actions to curb corruption in public 
procurement, the impact of all other legal and institutional improvements will be negligible.  

2. Public Contracts ς Legislative and Institutional Framework 

The current PPL (Official Gazette of the Republic of Serbia, no. 118/08), which entered into force at the 
beginning of 2009, has brought significant changes to the public procurement system in terms of facilitating 
professionalisation and ensuring further legal alignment with EU standards. The PPL is for the most part, 
although not fully, aligned with EU standards. 

The provisions in the PPL concerning national preferences (20% price preference for domestic bidders 
offering goods of domestic origin) are clearly incompatible with the fundamental EU principles of 
non-discrimination and equal treatment. In addition, several sectoral laws require the local registration of 
companies and/or products for them to be eligible to participate in public tenders. 

The core institutions in the field of public procurement face at least one common problem: an institutional 
weakness which is caused either by  insufficient staffing and inadequate premises, or by problems arising 
from the context  in which the top-level management is appointed. There is no co-ordination and 
co-operation between institutions responsible for the development and implementation of the system. This 
situation, together with the high-level of frustration openly expressed by economic operators, reflects the 
extreme fragility of the whole public procurement system.  

The tthΩǎ most pressing problem of the lack of formal appointment of its director. The current acting 
ŘƛǊŜŎǘƻǊΩǎ ƛƴƛǘƛŀƭ ŀǇǇƻƛƴǘƳŜƴǘ ŜȄǇƛǊŜŘ ƛƴ !ǳƎǳǎǘ нллс ŀƴd has not been officially renewed. This situation 
needs to be clarified urgently to avoid weakening the institution and make sure it is  not exposed to the 
arbitrary exercise of influence. An official competition for the position took place in late 2010, but the 
government has not yet made a decision. 

The strategy and action plan for the improvement and development of public procurement still has to be 
adopted. It is foreseen that this issue will be resolved during the second half of 2011, as it is one of the 
priorities of the Twinning project. However, given the low level of inter-institutional co-ordination, it is 
doubtful whether a positive outcome which encompasses all necessary areas, can be achieved at this stage.  

3. Concessions and PPPs 

The 2003 Law on Concessions does not comply with EU standards. {ŜǊōƛŀΩǎ concessions/PPP system is 
currently not functioning. There were no recorded cases of concessions or PPPs awarded in Serbia during 
2009 or 2010. The Government recognises the need for an appropriate legislative framework for promoting 
infrastructural projects to be implemented as concessions and/or PPPs, but so far progress in drafting 
legislation is limited. The proposed legislative reforms appear to be managed outside the administration, 
with only rare attempts of co-ordination with other reforms under Chapter 5 of EU negotiations.  

4. Review System 

The review body in its current form remains the weak link in the public procurement system. The 
establishment of the Republic Commission for the Protection of Rights in Public Procurement Procedures 
(Review Commission) has so far not contributed to improvemingthe system and has instead added to the 
frustration of the public procurement community.  The appointment of Commission members It was 
delayed by more than one year , with members of only being appointed by the parliament  on 12 October, 
following a proposal by the government (in accordance with the procedure stipulated in the PPL).  
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The work of the Review Commission is perceived as lacking transparency due to the partial publication of 
its decisions, the absence of published statistical data, and lengthy procedures. Its decisions have 
sometimes been ignored by contracting authorities. These problems have undermined the trust of the 
business community in the review system.  

Reform Capacities 

The capacity to improve the functioning of the public procurement system appears to be inadequate. The 
core institutions that should champion the reform (relevant units within the Ministry of Finance and 
Ministry of Economy and Regional Development, Public Procurement Office, Republic Commission for the 
Protection of Rights in Public Procurement Procedures) have demonstrated neither their own initiative nor 
political support. They lack the basic resources required (staff, funds, premises, office equipment) to 
function properly. 

There is no co-operation and co-ordination between the above-mentioned institutions. Strategic thinking 
about long-term and medium-term development seems to be absent. 

It seems that in Serbia today there is no true will to deeply reform and improve the public procurement 
system; the only driving force is EU integration. An in-depth analysis of the real problems faced by Serbian 
contracting authorities and economic operators is lacking.  

Although the formal quality of the legal framework of the public procurement system has undergone 
positive changes in recent years in some areas (except for concessions/PPPs), its practical implementation 
is severely lagging behind. The level of corruption seems to have increased, according to the perception of 
key stakeholders. It will therefore be crucial to establish high-level political commitment to curbing 
corruption and improving the functioning of the system. For the moment such a commitment appears to be 
non-existent. 

Recommendations 

Short-term Reforms 

¶ Improve the co-ordination between the Ministry of Economy and the Ministry of Finance and 
between these two ministries and other concerned ministries and institutions regarding work on 
a new concessions/PPP law. 

¶ Prepare and adopt a policy on developing concessions/public-private partnership (PPP legislation 
in line with EU requirements. 

¶ Immediately launch the implementation of anti-corruption measures. 

¶ Implement transparency measures regarding the work of the Republic Commission for the 
Protection of Rights in Public Procurement Procedures (publication of all decisions on the 
Internet, introduction of tools enabling sophisticated browsing and searching); 

¶ Formally appoint the director of the Public Procurement Office. 

¶ Provide the aƛƴƛǎǘǊȅ ƻŦ CƛƴŀƴŎŜΩǎ public procurement unit with adequate staff and resources. 

¶ Provide appropriate premises for the Republic Commission for the Protection of Rights in Public 
Procurement Procedures (Review Commission).   

Medium-term Reforms 

¶ Establish a sound interministerial co-ordination mechanism to deal with Chapter 5 negotiations, 
which will require setting up a communication process between the Ministry of Finance, the 
Public Procurement Office, the Ministry of Economy, and the Secretariat for European Integration, 
as well as with other concerned parties.  
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¶ Review and amend legislation in the area of concessions and PPPs in coherence with the Public 
Procurement Law, with priority given to EU requirements. 

¶ Improve the training programme for the professionalisation of public procurement officials. 

¶ Prepare and implement policy for fighting and preventing corruption in the field of public 
procurement, which will require close co-operation between the Anti-Corruption Agency and 
stakeholder organisations, and a large-scale awareness-raising campaign.  
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1. Legislative framework 

1.1 Public Contracts ς Legislative Framework 

1.1.1 Contents of the PPL and Compatibility with EU Legislation 

The current Public Procurement Law ς PPL (Official Gazette of the Republic of Serbia, no. 118/08), which 
entered into force at the beginning of 2009, has brought significant changes to the public procurement 
system in Serbia in terms of facilitating professionalisation and ensuring further legal alignment with EU 
standards. Ten by-laws have been adopted since the entry into force of the new PPL. 

The PPL is based on the current EU Public Procurement Directives, although there are several discrepancies 
and many provisions of the Directives have not been transposed. 

The law covers, in consolidated form, contracting entities (in both the public sector and the utilities sector), 
procurement procedures, qualification and contract award criteria, domestic preferences, and rules on 
remedies. 

The scope of the PPL encompasses all public contracts in accordance with the meaning of the term used in 
the EU Directives ς supplies, services and works ς awarded by contracting authorities (referred to as 
άǇǊƻŎǳǊƛƴƎ ŜƴǘƛǘƛŜǎέύΦ IƻǿŜǾŜǊΣ ǘƘŜ tt[ ŘƻŜǎ ƴƻǘ ŎƻǾŜǊ ŎƻƴǘǊŀŎǘǎ ŦƻǊ ǿƻǊƪǎ ƻǊ ǎŜǊvice concessions, and it 
does not make a clear distinction between concession contracts and public procurement contracts. With 
regard to the foreseen amendments to the PPL, it will therefore be necessary to harmonise the 
development of public contracts with reforms in the area of concessions and PPPs. 

The definition of a procuring entity in the PPL is similar to the one provided in the EU Directives, but it also 
differs in some important aspects ς it refers to the entity as a budget beneficiary rather than to its function 
as a public authority. 

Associations formed by one or more procuring entities are not fully included in the scope of the law. 

Public undertakings (also including undertakings other than those carrying out activities in the utilities 
sector) are generally within the scope of the law. Their inclusion in the scope of the PPL has a strong 
potential of creating difficulties in the daily activities of public undertakings that operate exclusively on a 
commercial basis and face market pressures (i.e. other than those operating in the utilities sector). 

Private entities that carry out activities in the utilities sector are covered by the PPL when operating on the 
basis of special or exclusive rights. Unfortunately, the definitions related to relevant activities are provided 
in a very summary manner; as a result, the current wording of the PPL makes the transposition of the 
relevant requirements of the EU Directives incomplete. When compared with the EU Directives, the PPL 
grants broader exemptions in the utilities sector,, and the postal sector is not covered while the 
telecommunications sector is covered. The PPL appears to disregard the specifics of utilities and, unlike 
Directive 2004/17/EC, it does not provide them with a more flexible framework than the one used in the 
classical sector (e.g. freedom to use the negotiated procedure with prior publication of a notice), which 
may lead to unnecessary formalism. 

Definitions of exempted and excluded contracts are broader in the PPL than those allowed in the EU 
Directives (e.g. goods procured with the prior approval of the government from certain government 
entities), while some possible exemptions seem to be absent. The PPL does not expressly address 
exemptions for defense procurement, but as procurement in the areas of the armed forces and the police 
is considered confidential, they are not covered by the law. There is no exemption for specific financial 
services (central bank services and instruments). 

The PPL provides for open, restricted and negotiated procedures, in the last case with and without the prior 
publication of a notice. The design contest is also a specific procedure that can be used in the areas of 
urban planning, architecture, engineering, design and data processing. However, procuring entities may 
freely use only the open procedure. To use the restricted procedure, it is necessary to demonstrate that the 
concerned goods, services or works ς due to their complexity ς can only be supplied/provided/performed 
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by a limited number of economic operators that have a specific capacity (similar to UNCITRAL rules). 
However, unlike the previous PPL, no prior approval from the PPO is required to use this procedure. 

The conditions for the use of the negotiated procedure should be reconsidered with regard to their 
alignment with the conditions provided for in Directive 2004/18/EC. In some cases the PPL defines 
conditions for applying this procedure that are less restrictive than those in the EU Directives.  

The competitive dialogue procedure, which is an alternative for awarding very complex contracts according 
to Directive 2004/18/EC, is not provided in the PPL. There are no provisions regarding other new methods 
of procurement, such as framework agreements (despite a considerable interest in their use expressed by 
contracting entities), electronic auctions, and dynamic purchasing systems. Instead of framework 
agreements, the PPL stipulates the use of a special kind of restricted procedure, which rather matches the 
prequalification system as stipulated in Directive 2004/17/EC and is not coherent with the EU approach. 

The PPL contains few provisions concerning e-procurement. Secondary legislation on the procedure for 
handling electronic bids and the manner of conducting electronic auctions in public procurement 
procedures was adopted to facilitate and promote the use of e-procurement, but e-procurement currently 
does not play a role in practice. 

The qualification and award criteria of the PPL largely reflect those of the EU Directives (although some 
differences remain in the case of the qualification criteria). It could be considered as an important step 
towards de-bureaucratisation that, according to the new PPL, only the tenderer to whom the contract is 
awarded (and not all candidates as was previously the case) is obliged to submit a certified copy of the 
documents required to prove that the mandatory qualification requirements have been met. However, the 
fact that the PPL allows for supplementing the originally missing documents in only a few cases could still 
lead to the rejection of good tenders on purely administrative grounds, especially if contracting entities 
adopt a strict, formalistic approach (which is often the case).  

The time limits foreseen in the PPL, contrary to those in the EU Directives, are determined starting from the 
date of publication and not from the date of sending the notice. Even under these conditions, however, the 
time limits for the submission of tenders in the case of large-value or complex contracts are too short in 
comparison with the provisions of the EU Directives. 

Another cause for concern regards the provisions for preferential treatment of domestic businesses and 
goods (20% price preference with regard to domestic bidders and goods of domestic origin), which are 
clearly incompatible with the fundamental EU principles of non-discrimination and equal treatment. In 
addition, several sectoral laws require the local registration of companies and/or products for them to be 
eligible to participate in public tenders.  

1.1.2 Secondary Legislation and Other Regulatory Tools 

Ten by-laws to the PPL were adopted in 2009 (available on the public procurement portal), covering the 
following topics:  

¶ Guidelines on small-value public procurement procedures; 

¶ Regulation on the procedure for awarding certificates to public procurement officials; 

¶ Regulation on determining evidence proving that a bid was submitted by a domestic bidder and 
on determining goods of domestic origin; 

¶ Regulation on criteria for establishing commissions for public procurement; 

¶ Regulation on mandatory elements of tender documents in public procurement procedures; 

¶ Regulation on the procedure for opening bids and the form of minutes taken on opening of bids; 

¶ Regulation on the maintenance of records on public procurement; 



SIGMA Assessment Serbia Public Procurement April 2011 

152 

¶ Regulation on the procedure for handling electronic bids and the manner of conducting electronic 
auctions in public procurement procedures; 

¶ List of international organisations having their own public procurement procedures, which may be 
applied instead of applying provisions of the PPL; 

¶ Regulation on the form and contents of a loan application and the form and contents of 
documentation demonstrating the credit rating of a procurement entity in the public 
procurement of a loan as a financial service. 

The adoption of this secondary legislation can be considered as a positive development, notwithstanding 
some criticism in the procurement community concerning its quality. 

In addition, the PPO has published a set of standard forms, templates and models on the public 
procurement portal to facilitate procurement practice: 

¶ Model tender documents (available since 2009); 

¶ Model procurement notices and decisions; 

¶ Model public procurement plans.  

1.1.3 Low-value Procurement 

With regard to the rules for low-value procurement, the PPL provides that the minister in charge (Minister 
of Finance) is to regulate the procedures for this level of procurement. The respective by-law (guidelines on 
small-value public procurement procedures) was adopted in July 2009. The threshold relevant to low-value 
procurement is to be regulated in the annual Budgetary Act (in 2010 the threshold was set at 2 900.00 
RSD).  

1.1.4 Concessions/PPPs 

Legal and Institutional Framework 

The 2003 Law on Concessions is not fully compliant with EU and international norms, and it is clear that 
Serbia would benefit from a strengthened and improved new law. 

Lǘ ƛǎ ŎƻƳƳŜƴŘŀōƭŜ ǘƘŀǘ ǘƘŜ ƭŀǿ ŀŎƪƴƻǿƭŜŘƎŜǎ ǘƘŜ άǇǊƛƴŎƛǇƭŜǎ ƻŦ Ŝǉǳŀƭ ŀƴŘ ŦŀƛǊ ǘǊŜŀǘƳŜƴǘΣ ŦǊŜŜ ƳŀǊƪŜǘ 
ŎƻƳǇŜǘƛǘƛƻƴέΦ CǳǊǘƘŜǊƳƻǊŜΣ ǘƘŜǎŜ ǇǊƛƴŎƛǇƭŜǎ ŀǊŜ ŘŜŦƛƴŜŘ ŀƴŘ ŘŜǎŎǊƛōed in the law. The principle of 
ΨάŀǳǘƻƴƻƳȅ ƻŦ ǘƘŜ ŎƻƴǘǊŀŎǘƛƴƎ ǇŀǊǘƛŜǎΩ Ǿƻƭƛǘƛƻƴέ ŀǎ ŘŜǎŎǊƛōŜŘ ŀǇǇŜŀǊǎ ǘƻ ǇǊƻǾƛŘŜ ŀ ŦƭŜȄƛōƭŜ ŦǊŀƳŜǿƻǊƪ ŦƻǊ 
the contracting parties to agree on the project agreement, although it should be pointed out that the same 
terms may appear to permit an element of post-tender negotiation. 

IƻǿŜǾŜǊΣ ƻƴŜ ǾŜǊȅ ƛƳǇƻǊǘŀƴǘ ǇǊƛƴŎƛǇƭŜ ƳƛǎǎƛƴƎ ŦǊƻƳ ǘƘŜ ƭŀǿ ƛǎ ǘƘŀǘ ƻŦ άŜŎƻƴƻƳƛŎ ŜŦŦƛŎƛŜƴŎȅέΣ ǿƘƛŎƘ ǎƘƻǳƭŘ 
usually be the main purpose of pursuing a public need through a concession/PPP form of implementation.  

The responsible institution for concessions and PPPs is the Ministry of Economy, while other highly 
important related functions, such as public investment management and fiscal risk management, remain 
the responsibility of the Ministry of Finance. There is no evidence of more than superficial co-operation in 
these matters. 

There is a further lack of clarity concerning the institutional arrangements for filing complaints and appeals. 
¢ƘŜ ƭŀǿ ƻƴƭȅ ǊŜŦŜǊǎ ǘƻ άǘƘŜ ƎƻǾŜǊƴƳŜƴǘέ ǊŀǘƘŜǊ ǘƘŀƴ ǘƻ ŀƴȅ ǎǇŜŎƛŦƛc review body. In common with other 
concession acts in the region (e.g. Croatia), the current law attempts to legislate for all forms of 
concessions, regardless of size, complexity or modality, which is very difficult to do effectively. Therefore 
the law attempts to legislate for large, privately-financed, BOT-style infrastructure projects and at the same 
time for simple concessions for small-scale, natural resource exploitation. This issue should be considered 
carefully during the drafting of any new concessions law.  

Importantly, concession and PPP laws should avoid mimicking existing procurement legislation and should 
specifically prevent a parallel system from developing by default. When drafting tendering procedures in 
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concession/PPP laws, mistakes can easily be made. The confusion thereby created can result in delays 
through interminable legal proceedings. Instead, in the interests of cohesion of the entire system of 
awarding public contracts, references to tendering procedures should be made through simple references 
to the appropriate clauses in the Public Procurement Law. Concession/PPP laws should only deal with those 
issues that specifically relate to such concession/PPP projects, some of which are mentioned in the 
paragraph above.  

The proposed legislative reforms (led by the Ministry of Economy and Regional Development) appear to 
make only scant attempts at co-ordination with other reforms under Chapter 5 negotiations. The Ministry 
of Economy and Regional Development is working on a new draft law and intends to finalise the draft by 
the end of the year. Recently (February 2011), the ministry elaborated a draft policy paper on the 
development of a legal framework for concessions and PPPs. This document does not recognise the EU law 
as a main source of inspiration, but rather gives equal preference to all international models (EBRD, EU, 
UNCITRAL), without any clear prioritisation. This approach represents a potential danger that the future 
concessions/PPP law will not properly transpose the EU Directives. The problem appears to be enhanced by 
a lack of proper co-ordination between international donors. 

From a general point of view, it is clearly visible that the PPL aims to implement the relevant EU law in 
the field of public procurement and to transposŜ ǘƘŜ 9¦ 5ƛǊŜŎǘƛǾŜǎΩ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻƴ ǇǳōƭƛŎ ǇǊƻŎǳǊŜƳŜƴǘ 
into a single act. This goal has been achieved to a large extent. The PPL can be considered as a solid 
element of the legal framework covering Chapter 5 negotiations in Serbia and as a basically sound basis 
for professional purchasing. There are still several discrepancies and therefore room for improvement. It 
will also be necessary to align the terminology of the PPL as closely as possible with the wording of the 
EU Directives so as to avoid misunderstandings or improper interpretations. 

However, at this stage practical implementation of the law and ensuring compliance appear to be crucial 
for the functioning of the public procurement system in Serbia and should therefore be the focus of 
current efforts rather than rapid further legal alignment with EU requirements.  

An area for real concern is the legislative situation in the area of concessions and PPPs. It does not 
comply with EU requirements and international standards. In addition, it seems that the respective legal 
reform initiatives currently led by the Minister of Economy lack a basic understanding of the measures 
that need to be taken to secure the necessary coherence of the system and alignment with EU law. 
Relevant actions are not properly co-ordinated and thus endanger the establishment of a sound and 
consistent legal framework for the award of concessions and PPPs. 

2. Central Public Procurement Organisation 

The key central institutions in the area of public procurement in Serbia are the Ministry of Finance with 
regard to the legislative process and the Public Procurement Office (PPO) and the Republic Commission for 
the Protection of Rights in Public Procurement Procedures (Review Commission). 

2.1 Public Procurement Office 

The Public Procurement Office (PPO) is an independent body, responsible directly to the government. 
According to the provisions of the PPL, the PPO is to perform its activities in the area of public 
procurement, providing conditions for the economic, efficient and transparent use of public funds and for 
the promotion of competition and equality of tenderers in the public procurement procedure. The 
regulations pertaining to the government administration are to apply to the activity and organisation of the 
PPO.  

The functions of the PPO are described in the PPL as follows: 

¶ participation in the drafting of regulations pertaining to the sphere of public procurement;  

¶ provision of advice to procuring entities and bidders;  
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¶ monitoring of public procurement procedures;  

¶ submission of requests for the protection of rights in the case of violation of public interest;  

¶ informing the body in charge of public fund auditing, budget inspection and other bodies of the 
initiation of offence proceedings concerning irregularities in the conduct of public procurement 
procedures and provision of public procurement reports that have been prepared in the course of 
the performance of the activities within its competence;  

¶ issuance of certificates to public procurement officers as well as maintenance of the register of 
public procurement officers who have been issued certificates;  

¶ publication and distribution of relevant technical literature;  

¶ preparation of model decisions and other acts that the procuring entity has adopted in public 
procurement procedures;  

¶ collection of information on public procurement in other countries;  

¶ collection of statistical and other data on the procedures conducted and public procurement 
contracts concluded and on the efficiency of the public procurement system as a whole;  

¶ formation and maintenance of the public procurement portal for the purpose of improving the 
provision of general information to procuring entities and bidders;  

¶ co-operation with foreign institutions and experts in the field of public procurement;  

¶ co-operation with other governmental bodies and organisations, compulsory social insurance 
organisations, and bodies of territorial autonomy and local government;  

¶ performance of other activities in accordance with the law.  

The PPO is required to submit to the government by 31 May of each year a public procurement report on 
the previous year, including proposals for measures to be undertaken. 

The current staff of the PPO numbers 18 persons, comprised of six economists, eight lawyers and four 
administrative staffΦ ¢ƘŜ tthΩǎ ŀŎǘƛǾƛǘƛŜǎ ŀǊŜ ƻǊƎŀƴƛǎŜŘ ƛƴ ǘƘǊŜŜ ŘŜǇŀǊǘƳŜƴǘǎΥ ŜŎƻƴƻƳƛŎǎΣ 
monitoring/reporting and human resources. In the course of the twinning project that currently supports 
ǘƘŜ tthΩǎ ǿƻǊƪΣ ŀƴ ŀƴŀƭȅǎƛǎ ƻŦ ǘƘŜ ǎǳŦŦƛŎƛŜƴŎȅ ŀƴŘ ǉǳŀƭƛǘȅ ƻŦ ǎǘŀŦŦ ƛǎ ǘƻ ōŜ ŎŀǊǊƛed out so as to develop a 
profile for future recruitment. The government has agreed to increase the PPO staff by four persons, who 
are to carry out the upcoming tasks concerning the design of the IT infrastructure. It is important to provide 
the PPO with the agreed additional staff and to ensure sufficient budgetary resources so as to strengthen 
its performance, with a view to obtaining the maximum benefit from the ongoing twinning project. 

However, the most pressing problem of the PPO is to obtain the formal appointment of its director. The 
ŎǳǊǊŜƴǘ ŀŎǘƛƴƎ ŘƛǊŜŎǘƻǊΩǎ ƛƴƛǘƛŀƭ ŀǇǇƻƛƴǘƳŜƴǘ ŜȄǇƛǊŜŘ ƛƴ !ǳƎǳǎǘ нллс ŀƴŘ Ƙŀǎ ƴƻǘ ōŜŜƴ ƻŦŦƛŎƛŀƭƭȅ ǊŜƴŜǿŜŘ ŀǘ 
the time of writing (March 2011). This situation needs to be clarified urgently to avoid the weakening of 
this institution and to eliminate its exposure to the arbitrary exercise of influence. An official competition 
for the position of director started in autumn 2010, but to date no decision has been taken. 

The PPO is currently the main beneficiary of an EU twinning project, which aims to review and enforce the 
legislative framework and to enhance the professional skills and capacity of the central public procurement 
institutions. In the first stage the focus is to be on the overdue adoption of a strategy and action plan for 
the public procurement system and on the improvement of the public procurement portal, which is a key 
tool for the daily practices of the procurement community (see below).  

The PPO plays a key role in organising and providing training in public procurement and acts as the 
responsible body for the certification of public procurement officers (see below).  

In the fight against corruption, the PPO co-operates closely with the State Audit Institution, the Agency for 
the Fight against Corruption, the Free Access to Information Commissioner, the Ombudsman and the 
Budget Inspection (Ministry of Finance). Several events (conferences/roundtables/seminars) have been 
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organised jointly for that purpose. Moreover, regular co-ordinative meetings among regulatory institutions 
were organised in 2010.  

2.2 Ministry of Finance 

Within the Ministry of Finance (MoF), the Public Procurement Department is responsible for legislative 
initiatives and policy-making in the field of public procurement. This function includes the drafting of the 
PPL and relevant by-laws, drafting a strategy for development of the sector, as well as participation in the 
interpretation of the provisions of the PPL. The Department for Budget Inspection is responsible for 
supervising the implementation of the PPL.  

In practice the PPO is the key institution for drafting legislation and a strategy, and for monitoring 
procurement procedures, whereas the MoF only facilitates the political process. This division of 
responsibilities appears to be due to the serious lack of staff in the MoF. For a long time there has been 
only one person in charge of this area in the MoF. Two more posts were advertised, but so far no additional 
staff have been hired.  

However, in reality, instead of good co-operation between these two institutions, it seems that there is 
rather a conflict or at least a lack of communication.  

2.3 Review Commission 

The 2008 PPL stipulated the establishment of the Republic Commission for the Protection of Rights in Public 
Procurement Procedures (Republic Commission) as an autonomous and independent legal entity, which is 
ǘƻ ŜƴǎǳǊŜ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ōƛŘŘŜǊǎΩ ǊƛƎƘǘǎ ŀƴŘ ƻŦ ǇǳōƭƛŎ ƛƴǘŜǊŜǎǘǎ ƛƴ ǇǳōƭƛŎ ǇǊƻŎǳǊŜƳŜƴǘ ǇǊƻŎŜŘǳǊŜǎΦ ¢ƘŜ 
Commission is directly responsible to the National Assembly and is provided with a separate budget.  

The chairperson and members of the Review Commission are to be elected for a five-year period and may 
be re-elected only once. The Commission consists of five members: the chairperson and four members, 
who are elected by the National Assembly on the proposal of the government.  

The current Review Commission was finally elected in October 2010 after a period of more than one year, 
during which time its legally correct establishment appeared to be doubtful (see below). This ambiguous 
situation, in addition to considerable delays in the delivery of decisions (due to severe understaffing, 
inadequate premises, and lack of office equipment) resulted in the loss of trust on the part of the 
procurement community in the work of the Commission.  

Currently, in addition to the five Commission members, 20 employees (including four to five support staff) 
are working in the Review Commission. Parliament has accepted a staff increase up to a maximum of 70 
employees, which seems to be disproportionally high in comparison to similar institutions in other 
countries of the region and unnecessary, given the workload of the Commission.  

The core institutions in the field of public procurement in Serbia face at least one common problem, 
namely institutional weakness due to either the lack of sufficient staff and premises or problems arising 
in the context of the correct appointment of the top management level. This situation, combined with the 
high level of openly expressed frustration of economic operators, reflects the extreme fragility of the 
whole public procurement system in Serbia.  

The strategy and action plan for the improvement and development of public procurement in Serbia still 
have to be adopted and implemented. This issue is foreseen to be resolved in the second half of 2011, as 
it is one of the priorities of the twinning project. However, bearing in mind the low level of inter-
institutional co-ordination, it is doubtful that a sound result, encompassing all necessary areas, can be 
achieved at this stage.  
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3. Procurement Operations and Practices 

3.1 Publication of Procurement Notices 

The PPL contains provisions for the publication of procurement opportunities that basically reflect the 
requirements of the EU Directives. It requires contracting entities to publish invitations to tender (contract 
notices) as well as the results of procedures (contract award notices), information on the termination of 
procedures, and annual prior indicative notices (PINs) for procurement above a specified threshold. 
Publication of these notices is required in the Official Gazette of the Republic of Serbia and on the recently 
established public procurement portal of the PPO (http://portal.ujn.gov.rs). The publication of notices on 
low-value procurement on the public procurement portal is voluntary. The PPO has published model 
notices (standard forms) for use by contracting entities. 

Publication on the public procurement portal is free of charge and has led to substantial savings of public 
funds (totaling more than 10 million EUR) in comparison to the previous situation, which required 
commercial advertisements in the daily press. To date 2100 procuring entities have been registered on the 
portal and 68,000 advertisements have been published (25,000 calls for competition, 7700 notices on 
selection of the most advantageous bid in a negotiated procedure without a prior notice, as well as further 
notices on concluded contracts, suspended procedures, and preliminary notices).  

The public procurement portal can be regarded as an important tool that provides a transparent and well-
structured source of information for the business community as well as a professional tool that facilitates 
ǘƘŜ tthΩǎ ǘŀǎƪǎΦ Lǘ ǿƛƭƭ ǘƘŜǊŜŦƻǊŜ ōŜ ƛƳǇƻǊǘŀƴǘ ǘƻ ŦǳǊǘƘŜǊ ŘŜǾŜƭƻǇ ǘƘŜ ǎȅǎǘŜƳΣ ƛŘŜŀƭƭȅ ǿƛth the support of the 
ongoing twinning project. Consideration could also be given to the necessity of having a dual publication of 
procurement notices (both in the Official Gazette and on the portal). If the web portal is easily accessible to 
the procurement community (especially to businesses), perhaps it would suffice to publish procurement 
notices there only (i.e. without publishing notices in the Official Gazette).  

3.2 Availability and Use of Standard Tender Documents 

Standard tender documents were developed by the PPO in 2009. They are published on the public 
procurement portal. There is a special regulation concerning the mandatory elements of tender documents 
in public procurement procedures. 

3.3 Electronic Procurement  

There are basic provisions in the new PPL concerning electronic procurement. Further details are set out in 
the regulation on the procedure for handling electronic bids and the manner of conducting electronic 
auctions in public procurement procedures. So far e-procurement does not play an important role in 
practice, but the PPO is aware of its importance, and it has drafted a concept paper and in the autumn 2010 
it organised a conference on centralised and electronic public procurement, with the support of a UNDP 
project. 

3.4 Framework Agreements and Centralised Purchasing 

Provisions concerning framework agreements have not yet been introduced in the PPL, and there are no 
specific provisions in the PPL allowing for the establishment of framework contracts. The PPL allows for co-
ordinated purchasing arrangements: the contracting entity may authorise another procuring entity to 
conduct the public procurement procedure or to undertake specific actions in that procedure on its behalf. 
Centralised purchasing is currently in an initial phase, as contracting authorities in general only recently 
started to internally centralise their procurement activities.  
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3.5 Practice regarding Tender Security 

The annual budgetary law sets the thresholds above which contracting entities should request a tender 
security. In the context of the prevention of corruption, this general obligation may be seen as problematic, 
as well as in the context of stimulating the participation of small and medium-sized enterprises (SMEs).  

3.6 Organisation of the Procurement Process within Contracting Entities  

Contracting entities are required to set up a tender committee for each procurement process, in 
accordance with criteria set by the regulation on criteria for establishing commissions for public 
procurement. The committees are set up for individual public procurement procedures, taking into account 
the specific experience relevant to the subject matter of the contract.  

It seems that the level of professionalisation in dealing with procurement procedures within contracting 
entities varies, but it is generally not particularly developed, although there is a willingness to participate in 
training events. The centralisation of procurement processes internally is just slowly starting. The 
evaluation of the economic performance of contracting does not appear to be of relevance. On the other 
hand, it is clearly visible that certain procurement tools, such as framework agreements, are currently 
unavailable, and multi-annual contracts are not possible according to the budget law. Contracting 
authorities have a tendency to complain about the restrictions that they have to face in applying the PPL. 
This attitude could be seen as an indication of a certain rigidity of the law. It could also be seen as a sign of 
a lack of professionalism and a reluctance to comply with the law, which has been confirmed by the 
respective statements of various stakeholder institutions. 

3.7 Training and Support  

In 2010 the PPO conducted a significant number of seminars, workshops, and training courses for procuring 
entities and bidders, with a wide regional coverage. The training covered several topics, such as the full 
procurement cycle, centralised public procurement at local level, and infrastructure systems. The seminars 
and training courses were attended in total by more than 1500 participants. A number of seminars were 
supported by the G2G project of the Dutch Government and TAIEX, including a study visit to the Italian 
CONSIP. 

There is a visible focus on organising training in co-operation with other state bodies, business associations, 
ŎƛǾƛƭ ǎŜŎǘƻǊ ƻǊƎŀƴƛǎŀǘƛƻƴǎ ŀƴŘ bDhǎ όŜΦƎΦ ά/ƻŀƭƛǘƛƻƴ ŦƻǊ tǳōƭƛŎ CƛƴŀƴŎŜ hǾŜǊǎƛƎƘǘέ ŀƴŘ ά¢ǊŀƴǎǇŀǊŜƴŎȅ 
{ŜǊōƛŀέύΦ  

In co-operation with the Ministry of Finance and the Review Commission, the PPO prepared the Manual for 
Training and Examination to Acquire Certification for Public Procurement Officers. This manual is available 
in both a printed version (2000 copies have been distributed to contracting entities) as well as in electronic 
form, which is free to download from the PPO website. The PPO is responsible for organising the 
certification programme, which rates level II credits in CIPS. The first certified procurement officers 
graduated in December 2010 (so far 100 officers have been certified). 

3.8 Size of Procurement Market (number of contracting authorities, number 
and value of contracts, etc.) 

According to statistics submitted by the PPO, the total number of purchasing entities is 3529 . The total 
number of contracts awarded in 2010 was (with a total worth of 2.6 billion EUR). 

The general interest among economic operators in participating in procurement procedures appears to be 
decreasing, in spite of the fact that the state is the most important purchaser due to the economic crisis. 
The participation rate in 2010 was lower than in previous years.  
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3.9 Openness to Foreign Competition 

The mandatory use of domestic preferences (20%) would be expected to result in a lower level of foreign 
participation, and this seems to have been the case in recent years. 

In addition, other obstacles seem to be restricting the access of foreign businesses to the Serbian 
procurement market, as an example of the sector for medical supplies shows. In this sector, foreign 
companies can only submit offers of their products via certified intermediators registered in Serbia, as 
foreseen in the Law on Drugs and Medical Supplies. 

3.10 Concessions and PPPs 

The concessions/PPP system in Serbia is not functioning at present. 

There were no recorded cases of concessions or PPPs awarded in Serbia during 2009 or 2010 on the basis 
of the 2003 law, but this is not the same as saying that there were no concessions or PPPs. It is likely that 
there were a number of examples of concessions/PPPs during this period, but that the award processes 
were conducted on a different legal basis.  

There is clearly no monitoring or control of the preparation or award of concession/PPP contracts. What is 
not clear, however, is the extent to which the opportunities provided by such concessions/PPPs are 
competitively awarded. This complete lack of monitoring and control also means there is no possibility of 
assessing the level of economic need for individual projects or the effectiveness of the investments made in 
terms of delivering public services. 

During the course of the assessment it became clear that the missing link is to be found between the theory 
of the law and its implementation. Investors and financiers are usually required for many concessions and 
for virtually all PPPs, and they are likely to avoid Serbia if they believe that the tendering practices there are 
untrustworthy. 

As a potential source of widespread abuse and corruption, the issue of άǳƴǎƻƭƛŎƛǘŜŘ ǇǊƻǇƻǎŀƭǎέ ŦǊƻƳ ǘƘŜ 
private sector should be given more attention. This issue is becoming more commonplace (not only in 
Serbia), and the government will need to have, as a minimum, a policy position on such interventions that 
is preferably implemented by law. 

¢ƘŜ ŜǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ ǘƘŜ tthΩǎ ǇǳōƭƛŎ ǇǊƻŎǳǊŜƳŜƴǘ ǇƻǊǘŀƭ ŀƴŘ ǘƘŜ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǎŜǊƛƻǳǎ ǘǊŀƛƴƛƴƎ 
activities are positive developments.  

The greatest problem of the public procurement system in Serbia is still the questionable implementation 
of the PPL in practice. Contracting authorities show a lack of awareness and professionalism in applying 
the law. The key institutions responsible for mitigating this situation are currently not strong enough to 
act accordingly. 

There is a lack of information on activities in the area of concessions/PPPs. 

4. Control, Review and Integrity 

4.1 Legal Framework  

Although the PPL is largely aligned with EU legislation, there are still some discrepancies with the EU 
Directives regarding review and remedies, especially concerning the illegal award of contracts and certain 
instruments of the new Remedies Directive 2007/66/EC.  

Some provisions of the Remedies Directive 2007/66/EC have not been fully transposed into the Serbian 
PPL, including for example: 

¶ time limits for applying for review (article 2c of the Remedies Directive) ς some of the deadlines 
for tenderers to submit their applications for review procedures are too short, e.g. the three-day 
deadlines in articles 110, 111 and 112 of the Serbian PPL; 
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¶ standstill period (article 2a of the Directive) ς some modifications are needed (e.g. with regard to 
time limits: at least 10 calendar days from the day following the date on which the contract award 
decision was sent to the tenderers instead of the 8 days specified in article 107 of the PPL; no 
reference is made in the PPL to means of communication);  

¶ the derogations (article 2b of the Directive) have not been implemented; 

¶ ineffectiveness of contracts (e.g. awarded without prior publication of a contract notice; direct 
award of contracts) ς (article 2d of the Directive); the Serbian PPL provides for an absolute nullity 
of contracts in article 120, which might prove to be difficult in practice when the overriding 
effects of the contract should be maintained (e.g. parts of the contractual obligations have been 
fulfilled). There is no possibility of limiting the scope of the cancellation to those obligations that 
still have to be performed (e.g. an ex nunc ineffectiveness of contracts). Although there is no EU 
obligation for an ex nunc ineffectiveness of contracts, procurement practice might need to have 
this legal possibility; 

¶ there are also no provisions for some alternative punishments mentioned in the Remedies 
Directive (article 2e): e.g. the Serbian PPL does not provide for the shortening of the duration of 
the contract, although it does provide for the imposition of fines on the contracting authority in 
article 121. 

4.2 Institutional Set-up: Republic Commission for the Protection of Rights in Public 
Procurement Procedures (Review Commission) 

Under the previous PPL, the key central review institution in Serbia was the Commission for the Protection 
ƻŦ ¢ŜƴŘŜǊŜǊǎΩ wƛƎƘǘǎ όǘƘŜ ǇǊŜǾƛƻǳǎ wŜǾƛŜǿ /ƻƳƳƛǎǎƛƻƴύΣ ǿƘƛŎƘ ǿŀǎ ǇŀǊǘ ƻŦ ǘƘŜ tthΦ ¢ƘŜ ŎǳǊǊŜƴǘ tt[ ƴƻǿ 
provides for a new and independent body, the Republic Commission for the Protection of Rights in Public 
Procurement Procedures (new Review Commission). 

Establishment of the new Review Commission (article 102 PPL): According to the previous PPL, the previous 
Review Commission was part of the PPO and did not have its own budget, and it thus had limited 
independence. In September 2009, the government ς and not parliament as foreseen in the PPL ς 
appointed new members to the existing Review Commission, which functioned until 12 October 2010 as an 
interim review institution. Only as late as 12 October 2010 were the members of the Republic Commission 
for the Protection of Rights in Public Procurement Procedures (new Review Commission) appointed by 
parliament upon a government proposal, in accordance with the PPL. The chairperson and members of the 
Commission are elected for a five-year period and may be re-elected only once. The chairperson and the 
members are elected and dismissed by the National Assembly on the proposal of the government. The new 
Review Commission was established as an autonomous and independent legal entity responsible directly to 
the National Assembly, with a separate budget. 

Commission Budget: Since early 2011 the Review Commission has its own budget of 1.8 million EUR for 
2011 and thus the necessary funds to carry out operational work. The fees for review procedures enter into 
the state bǳŘƎŜǘ ŀƴŘ ǘƘŜǊŜŦƻǊŜ Řƻ ƴƻǘ ŎƻƴǘǊƛōǳǘŜ ŘƛǊŜŎǘƭȅ ǘƻ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ōǳŘƎŜǘΦ  

Overall perception of stakeholders and the general public: The overall perception of stakeholders and the 
general public in the procurement process ς also fostered by media coverage ς reflects the problems and 
irregularities that occurred during the establishment of the new Review Commission. In addition, the work 
of the Review Commission is perceived as lacking in transparency due to the partial publication of its 
decisions, the absence of published statistical data, and lengthy procedures. This general atmosphere has 
undermined the trust of contracting authorities and the business community in the review and remedies 
system. This phenomenon is aggravated by the fact that the decisions of the Review Commission are not 
always implemented by contracting authorities/entities, as has been reported by both the stakeholders in 
the process and the Review Commission itself. 
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Statistics for 2010: In 2010 the Commission had to deal with a total of 1044 cases, which may be divided, in 
accordance with article 101 of the PPL, into the following main categories:  

¶ 799 decisions on requests for legal protection, including 149 decisions upholding the appeal 
request, which meant the cancellation of the procedure, either wholly or partially. The remaining 
requests were dismissed for formal reasons (62 requests), rejected as unfounded (166 requests), 
or withdrawn by the applicants; 

¶ 85 decisions on appeals to contracting authorities, including 18 rejected appeals, 9 dismissed, 51 
adopted, 3 terminated procedures, 2 appeals resolved along with the request for protection of 
rights, 1 returned to the contracting authority, and 1 resolved in another manner; 

¶ 16 decisions on statements to continue the procedure, including 9 decisions rejecting the 
statement, 4 cases of withdrawal, 1 decision joining the statement on the protection of rights., 1 
decision adopting the request of the contracting authority, and 1 terminated procedure; 

¶ 77 decisions on requests for damages, including 34 adopted, 27 rejected, 8 decided along with the 
request for protection of rights, 6 terminated procedures, and 1 request returned to the 
contracting authority; 

¶ 14 decisions on proposals to continue activities, including 4 rejected proposals, 2 adopted, and 8 
proposals resolved along with requests for protection of rights; 

¶ 1 decision on a proposal of return to previous state; 

¶ 4 decisions on requests for return of funds; 

¶ 1 decision in the case of a ōƛŘŘŜǊΩǎ ƭŜǘǘŜǊ; 

¶ 5 decisions on appeals on delivery of documents; 

¶ 1 decision on the judgment of the Supreme Court; 

¶ 41 lawsuits filed with the Administrative Court against decisions of the Review Commission.  

Over the past five years (2005-2010), an increasing number of requests have been submitted by tenderers, 
and the proportion of upheld requests has increased. 

The most common problems for the Commission to resolve: According to the Review Commission, the most 
common problems have remained quite similar (e.g. discriminatory or unclear tender documents, 
discriminatory conditions of participation, incorrect setting of contract award criteria, and selection of a 
tenderer whose tender was not ranked as the best). The Commission has recently experienced, however, 
ƳƻǊŜ άǎƻǇƘƛǎǘƛŎŀǘŜŘέ ǇǊŀŎǘƛŎŜǎ ǘƘŀǘ ƎƛǾŜ Ǉreferential treatment to certain tenderers, such as the 
adjustment of technical specifications to favour the preferred tenderer, but these practices are difficult to 
prove, especially in the early stages of the procedure. 

Staffing and premises: The Review /ƻƳƳƛǎǎƛƻƴ ƛǎ ǿŜƭƭ ŀǿŀǊŜ ƻŦ ǘƘŜ ǎǘŀƪŜƘƻƭŘŜǊǎΩ ƎŜƴŜǊŀƭ ǇŜǊŎŜǇǘƛƻƴ ƻŦ ƛǘǎ 
work and blames the difficult situation on the lack of staff and office equipment and an increasingly heavy 
workload. It hopes to remedy this situation by hiring additional staff (a maximum of up to 70 employees 
has been approved by parliament). The Commission is still working on the premises of the National Bank, 
but it is trying to find new premises as it is planning to hire new staff and thus needs more space to 
accommodate its employees. Currently, in addition to the five members (one chairperson and four 
members), 20 more employees (including four to five support staff) are working in the Commission. The 
staff assisting the members in preparing their decisions are all lawyers. Although the Commission intends to 
increase its staff by up to 70 employees, SIGMA does not support a disproportional increase of staff. The 
current size of the Commission corresponds more or less to other review institutions in other countries in 
the region that have to deal with a similar workload.  

Enforcement of decisions (article 118 PPL): The fact that decisions of the Review Commission are not always 
implemented by contracting authorities/entities has been reported by both the stakeholders in the process 
and the Commission itself. The Commission cannot provide precise data in this regard, although there is a 
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legal obligation under article 102 (5) of the PPL for the Commission to monitor the implementation of the 
decisions it has adopted. The Commission intends to monitor this implementation in the future after hiring 
additional staff and to report non-compliant contracting authorities and entities to the auditors, budgetary 
control, government and parliament, in accordance with its legal obligation to do so. SIGMA considers the 
enforcement of such decisions by contracting authorities/entities as one of the cornerstones of any 
functioning public procurement system. Immediate action by the Commission is vital for the public 
procurement system in Serbia. 

Publication of decisions: The Review Commission publishes some of its decisions on the portal of the PPO as 
a means of ensuring transparency and of providing guidelines for practitioners, which is generally 
appreciated by SIGMA. Until recently the Commission has published only randomly selected decisions. The 
Commission declared its intention to publish all decisions as of March 2011 on a new portal 
(www.kjn.gov.rs), but no decisions were published in March126. 

As a second step, there remains the need for a database of decisions, including browsing and search tools 
for individual legal problems to orient practitioners in their daily procurement operations. 

In addition, the Commission should publish legal analyses of the most common legal problems and give 
indications as to how such problems are dealt with in its decision-making (e.g. qualification criteria, costs of 
tender documents, contract award criteria). 

Decisions not always within the PPL deadlines (article 114 PPL): According to representatives of the 
business community and of contracting authorities/entities, the Review Commission often does not take its 
decision within the PPL deadline of 15 days (plus 20 days for difficult cases). The general perception is that 
the parties concerned receive the decision only after two to four months, whereas the dates of the decision 
are within the legal deadlines. The Commission is aware of this situation, but stresses that most decisions 
ŀǊŜ ǘŀƪŜƴ ǿƛǘƘƛƴ ор ŘŀȅǎΦ Lǘ ōƭŀƳŜǎ ǘƘƛǎ άƳŀȄƛƳǳƳ ƭŜƎŀƭ ŘŜŀŘƭƛƴŜέ ƻƴ ǳƴŘŜǊǎǘŀŦŦƛƴƎ ŀƴŘ ǇƻƻǊƭȅ ǇǊŜǇŀǊŜŘ 
complaints by the applicants (tenderers, public attorneys). The Commission did not provide SIGMA with any 
exact data on the backlog of decisions. 

4.3 Complaints Review Procedure 

The review procedure consists of two stages: the first stage starts with a request to the contracting 
authority/entity and the second stage with a request to the Republic Commission for the Protection of 
Rights in Public Procurement Procedures (Review Commission).  

At first the rŜǉǳŜǎǘ όǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ǘƘŜ άǊŜǉǳŜǎǘ ŦƻǊ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǊƛƎƘǘǎέύ ƛǎ ǎǳōƳƛǘǘŜŘ ŘƛǊŜŎǘƭȅ ǘƻ ǘƘŜ 
contracting authority/entity (with one copy to the Review Commission). A request may be filed by any 
person having an interest in concluding a contract for the particular public procurement. A request may 
also be submitted by the PPO, a public attorney, or a government body or organisation authorised to 
ǎǳǇŜǊǾƛǎŜ ǘƘŜ ŎƻƴǘǊŀŎǘƛƴƎ ŀǳǘƘƻǊƛǘȅκŜƴǘƛǘȅΩǎ ōǳǎƛƴŜǎǎ ŀŎǘƛǾƛǘȅ όƭŜƎŀƭ ǎǘŀƴŘƛƴƎ, article 106 PPL). The PPL 
explicitly states that all decisions of the contracting entity can be challenged by a request. A request may be 
filed basically at any time during the procedure (unless specified otherwise in the PPL), e.g. when the 
content of a call for competition or tender documents is disputed, prior to the expiry of the time limit for 
the submission of bids, or ς in the case of a decision of the procuring entity ς within eight days of the date 
of receipt of the decision. 

Automatic suspension of the contract award procedure: Submission of the request results in the automatic 
suspension of the contract award procedure (and the public procurement contract may not be concluded 
prior to the expiry of the time limit for submission of a request for the protection of rights) unless ς at the 
request of the contracting authority/entity ς the Review Commission decides otherwise (which rarely 
happens). Within 10 days of receipt of the request for the protection of rights, the contracting 
authority/entity is to take a decision ς either to accept the request, thus annulling the procedure wholly or 
partially, or to reject the request. According to the PPL, the decision of the Commission must be 

                                                      
126

 Website last checked on 14 April 2011. 

http://www.kjn.gov.rs/















